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before the August 10th deadline to place the Police Oversight Ballot Measure on the
November 2018 ballot. Following is a discussion of the various steps required in the
meet and confer process before the Police Commission Charter Amendment can be
placed before the voters.
Contract Amendment Required
There are certain Sections of the proposed Police Commission Charter Amendment
that, if enacted, would modify the current discipline process. The Memorandum of
Understanding (MOU) between the City and Berkeley Police Association, adopted by
the City Council on July 31, 2018, includes Section 37.4, providing for a 120 Day Limit
on Imposition of Discipline. This section is unchanged from the prior MOU. On the
other hand, the proposed Police Commission Charter amendment, Section 17(5), seeks
to implement a one year disciplinary process, which is inconsistent with the current
MOU.
The MOU is a formal contract between the City and the Union, and is further covered by
the Meyers-Milias-Brown Act (MMBA), as discussed in this office’s March 2018 opinion.
Any change to the MOU requires the mutual consent of the parties and ratification by
the City Council, as stated in the MOU:
“This Understanding cannot be modified except in writing upon the mutual
consent of the parties and ratification by the City Council.” (MOU 9.1.)
The City cannot make unilateral changes to the MOU. “The rule in California is well
settled: a city's unilateral change in a matter within the scope of representation is a per
se violation of the duty to meet and confer in good faith.” (Vernon Fire Fighters v.
City of Vernon (1980) 107 Cal.App.3d 802, 823.)
Meet and Confer Is Required
In addition to Section 17(5) referenced above, there are a number of other sections of
the June 10, 2018 Police Commission Charter Amendment which are subject to meet
and confer under the requirements of the MMBA as matters either directly altering, or
having impacts on, the terms or conditions of employment for members of BPA 1. There
are also a few provisions that may have impacts on members of other unions.
In Seal Beach, impacted employee associations sued the City of Seal Beach after
voters passed a ballot initiative that amended the city’s charter to require the immediate
1

Public agency management and employee representatives have a mutual obligation to bargain in
good faith to reach agreement on decisions related to wages, hours and other terms and conditions of
employment (“decision bargaining”). Separately, meet and confer can be triggered when a “management
right” has impacts or effects on represented employees’ wages, hours or other terms and conditions of
employment This memo does not seek to identify which of the clauses in the Police Commission Charter
Amendment may trigger “decision” bargaining as opposed to “impacts” bargaining.
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firing of any city employee who participated in a strike. (Seal Beach, supra, 36 Cal.3d at
p. 595.) The City of Seal Beach had not engaged in meet and confer with the impacted
unions before placing the charter amendments before the voters. (Ibid.) The California
Supreme Court found that a charter city must comply with the meet-and-confer
requirements of the MMBA before placing an initiative measure on the ballot, holding:
“[T]he city council was required to meet and confer …before it proposed
charter amendments which affect matters within the scope of
representation. The MMBA requires such action and the city council
cannot avoid the requirement by use of its right to propose charter
amendments.” (Id. at p. 602.)
Two separate sections of the MMBA are triggered by the July 10th Police Commission
Charter Amendment. The first involves notice, and the second involves the requirement
to meet and confer. The Council’s action triggers Government Code Section 3504.5,
subdivision (a), which “is primarily concerned with requiring notice to employee
organizations in one particular circumstance: when a governing body proposes a
measure affecting matters within the scope of representation.” (See Building Material &
Construction Teamsters' Union v. Farrell (1986) 41 Cal.3d 651, 657.) Second, the
California Supreme Court recently reaffirmed that “the duty to meet and confer under
section 3505 2 applies in addition to the requirements of section 3504.5.” (Boling v.
Public Employment Relations Board (Cal., Aug. 2, 2018, No. S242034) 2018 WL
3654148 (emphasis in original).) “We have consistently located the source of the actual
duty to meet and confer in section 3505, where the term “meet and confer” appears and
is defined.” (Ibid.)
Under the terms of section 3505, a charter city is required to meet and confer with the
unions “prior to arriving at a determination of policy or course of action” on matters
affecting the “terms and conditions of employment.” (Ibid.) “The duty to meet and confer
in good faith has been construed as a duty to bargain with the objective of reaching
binding agreements between agencies and employee organizations .... The duty to
bargain requires the public agency to refrain from making unilateral changes in
2

Government Code Section 3505. “The governing body of a public agency, or such boards,
commissions, administrative officers or other representatives as may be properly designated by law or by
such governing body, shall meet and confer in good faith regarding wages, hours, and other terms and
conditions of employment with representatives of such recognized employee organizations, as defined in
subdivision (b) of Section 3501, and shall consider fully such presentations as are made by the employee
organization on behalf of its members prior to arriving at a determination of policy or course of action.
“Meet and confer in good faith” means that a public agency, or such representatives as it may designate,
and representatives of recognized employee organizations, shall have the mutual obligation personally to
meet and confer promptly upon request by either party and continue for a reasonable period of time in
order to exchange freely information, opinions, and proposals, and to endeavor to reach agreement on
matters within the scope of representation prior to the adoption by the public agency of its final budget for
the ensuing year. The process should include adequate time for the resolution of impasses where specific
procedures for such resolution are contained in local rule, regulation, or ordinance, or when such
procedures are utilized by mutual consent.”
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employees' wages and working conditions until the employer and employee association
have bargained to impasse ....” (Boling, supra, 2018 WL 3654148, citing Santa Clara
County Counsel Attys. Assn. v. Woodside (1994) 7 Cal.4th 525, 537.) Good faith
bargaining under section 3505 “requires a genuine desire to reach agreement.” (Boling
supra, 2018 WL 3654148, citing Claremont Police Officers Assn. v. City of Claremont
(2006) 39 Cal.4th 623, 630; International Assn. of Fire Fighters, Local 188, AFL-CIO v.
Public Employment Relations Bd. (2011) 51 Cal.4th 259, 271.)
As noted, the meet and confer process involves back and forth and a genuine desire to
reach an agreement, even if the parties are ultimately unable to do so. Such a process
takes time and effort, typically over a period of months and multiple meetings.
Impasse Is Required (including Factfinding)
The City Manager is the representative of the City of Berkeley in employer-employee
relations as provided in Resolution No. 43,397-N.S., adopted by the City Council on
October 14, 1969. The City Manager must oversee the Section 3505 meet and confer
process through post-impasse procedures as discussed below.
Under the MMBA, when the parties are unable to reach agreement in meet and confer,
the public agency must next go through impasse procedures, which can take a
minimum of two to four months. The process includes optional mediation, mandated
factfinding process as noted below, and a public hearing on impasse. PERB treats
bargaining over ballot measures similarly to bargaining over union contracts, and
therefore requires bargaining to impasse, declaration of impasse and exhaustion of
applicable impasse procedures, including factfinding if requested. (County of Santa
Clara (2010) PERB Decision Nos. 2114-M & 2120-M; City of Palo Alto (2014) PERB
Decision No. 2388-M.)
Since 2012, the MMBA has required factfinding. If a local public employer and its
employee organization are unable to reach agreement in negotiations, the employee
organization (but not the employer) “may request that the parties’ differences be
submitted to a factfinding panel.” Per the MMBA factfinding provisions:
“The employee organization may request that the parties’ differences be
submitted to a factfinding panel not sooner than 30 days, but not more
than 45 days, following the appointment or selection of a mediator
pursuant to the parties’ agreement to mediate or a mediation process
required by a public agency’s local rules. If the dispute was not submitted
to mediation, an employee organization may request that the parties’
differences be submitted to a factfinding panel not later than 30 days
following the date that either party provided the other with a written notice
of a declaration of impasse. Within five days after receipt of the written
request, each party shall select a person to serve as its member of the
factfinding panel. The Public Employment Relations Board shall, within
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five days after the selection of panel members by the parties, select a
chairperson of the factfinding panel.” (Govt Code §3505.4 (a).)
Once factfinding is completed and findings are issued, the City must hold a public
hearing regarding the impasse, and only then may the City take action to implement its
last, best and final offer. This would involve a final version of the Police Commission
Charter Amendment for approval by Council for placement on the ballot. The MMBA
states:
“[a]fter any applicable mediation and factfinding procedures have been
exhausted, but no earlier than 10 days after the factfinders’ written findings
of fact and recommended terms of settlement have been submitted to the parties
pursuant to Section 3505.5, a public agency that is not required to proceed to
interest arbitration may, after holding a public hearing regarding the impasse,
implement its last, best, and final offer, but shall not implement a memorandum
of understanding. ….” (Govt Code Section § 3505.7.)
November 2018 Election is Neither Immutable Deadline Nor Operational Necessity
When there is a challenge to the adequacy of meet and confer due to timing of an
election and the related pre-election deadlines, the Court (in the case of police
associations) or the PERB (for other unions) may look to whether that particular election
was an immutable deadline, in other words, the specific election was the only one at
which the Charter Amendment could be considered. (See City of Palo Alto (2017)
PERB Decision 2388a-M [Board found that “[n]o evidence suggests that if the City were
unable to act in time for the November election … that it could not again defer action to
the next election cycle”]; See also County of Santa Clara (2010) PERB Decision Nos.
2114-M, *15; PERB Decision Nos. 2120-M, *16 [PERB held that County was not “faced
with an imminent need to act prior to the statutory deadline for submitting the measure
for the ballot” and thus was not privileged to place a Prevailing Wage Measure on the
ballot prior to the completion of bargaining].)
Here, while there is certainly Council interest in moving this ballot measure forward in
2018, the Police Review Commission Ordinance and process have been in place for
more than 40 years, and there are no facts that makes the November 2018 election an
immutable deadline to excuse compliance with state law (i.e. this November is not the
only election at which police reform items can be considered.)
At times, a compelling operational necessity can justify an employer acting unilaterally
before completing its bargaining obligation. However, the employer must demonstrate
"an actual financial emergency which leaves no real alternative to the action take and
allows no time for meaningful negotiations before taking action." (County of Santa Clara
(2010) PERB Decision Nos. 2114-M, *16, citing Oakland Unified School District (1994)
PERB Decision No. 1045.)
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PERB has rejected efforts to use election deadlines to cut short meet and confer based
on desirability as opposed to financial urgency. “[I]t does not appear that the County
was faced with an imminent need to act prior to the statutory deadline for submitting the
Prevailing Wage Measure for the ballot. The mere fact that the County thought inclusion
of the measure on the November 2004 ballot was desirable does not constitute a
compelling operational necessity sufficient to set aside its bargaining obligation.”
(County of Santa Clara (2010) PERB Decision Nos. 2114-M, *16.) The Police
Commission Charter Amendment does not address a financial matter, much less a
financial emergency that must be addressed in November of 2018.
For the reasons set forth above, it is premature to place the Police Commission Charter
Amendment on the ballot for 2018.
Attachment

cc:

Mark Numainville, City Clerk
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