Measure LL
Landmarks Referendum

CITY OF BERKELEY MEASURE LL

Shall Ordinance No. 6,958—-N.S., Repealing and Reenacting Berkeley
Municipal Code (BMC) Chapter 3.24 (Landmarks Preservation), passed
by City Council, granting the Landmarks Preservation Commission new YES
authority to prohibit, instead of suspend, demolition of historic
resources; eliminating property owners’ approval in establishing historic
districts; and substantially revising procedures for designating historic
resources (including limiting reconsideration of properties not
designated) and regulating alteration or demolition of historic resources, NO
subject to appeal to the Council, be adopted?

CITY ATTORNEY'S IMPARTIAL ANALYSIS OF MEASURE LL
REFERENDUM ON THE LANDMARKS PRESERVATION ORDINANCE 6,958—-N.S.

The current Landmarks Preservation Ordinance (“LPQO”) establishes a 9 member
Landmarks Preservation Commission (“LPC”) appointed by the City Council. The LPC'’s
main powers are to designate landmarks, structures of merit, and historic districts
(“historic resources”), and to regulate alterations to them. The LPC does not regulate
demolition of historic resources, which is controlled by the City’s Zoning Adjustment
Board. The LPC’s decisions are subject to appeal to the City Council. The LPO as
currently in effect grants the LPC authority to suspend demolition of historic resources
for up to one year (“suspension power”).

In 2006, the City Council repealed and reenacted the LPO, substantially revising it..
These revisions, in combination with accompanying changes to the Zoning Ordinance,
were designed to provide earlier public notice of proposals to alter or demolish historic
resources and to grant the LPC new authority to regulate their demolition, while
streamlining the process for LPC decision making.

As the result of a citizen referendum petition, the revised ordinance has been placed on
the ballot. This measure asks the voters to approve or reject the revised ordinance
adopted by the City Council, described below.

New authority of LPC: The revised ordinance grants the LPC new authority to
designate historic districts without the consent of a majority of property owners or
residents of the proposed district, and to prohibit demolition of historic resources.




Environmental review: The revised ordinance clarifies the role of the LPC with respect
to environmental review of projects that may affect historic resources, and establishes
timelines for LPC action with respect to such environmental review .

Suspension: The revised ordinance repeals the suspension power of the LPO. The City
has not been implementing this power, based on the City Attorney’s advice that it
conflicts with permit processing deadlines imposed by State law.

Procedural changes: The revised ordinance establishes new processes for property
owners to obtain a decision from the LPC about whether a property is a historic
resource, and requires the LPC to make such decisions within a set period of time.
Properties that are not designated could not be reconsidered for two years. The revised
ordinance streamlines the LPC process for reviewing and approving or denying
applications to alter or demolish historic resources.

Standards for designation, alteration and demolition: The revised ordinance would
require that historic resources retain sufficient characteristics to reflect their historic,
cultural or architectural significance. The revisions also modify the findings required for
alteration of historic resources to allow the City more flexibility.

Appeals: The revised ordinance would expand the right of appeal by allowing any
person to appeal a decision of the LPC to the Council.

Qualifications: LPC members must have additional qualifications, consistent with state
requirements for “Certified Local Governments”.

Other changes: The revisions also made a number of technical amendments to the
LPO.

A “yes” vote would allow the revised ordinance adopted by the City Council to become
law. A “no” vote would reject the Council’s revised ordinance and leave in place the
current LPO.

ARGUMENT IN FAVOR OF MEASURE LL

Protect our wonderful historic heritage, support an inclusive public process, and
reject the attempt to hijack Berkeley’s landmark laws. The League of Women
Voters recommends voting YES on Measure LL.

In 1999, a judge found the City’s landmarks process to be seriously flawed. For six
years, members of the public, the Landmarks Commission, the Planning Commission,
the City Council, and City staff worked on revisions to maintain strong protections for
historic resources while fixing its legal and procedural flaws.




In 2006, careful reforms to our landmarks law were overwhelming approved by both the
Landmarks Commission and the City Council. Later that year, voters resoundingly
defeated a ballot measure sponsored by a small group trying to block those revisions.
Incredibly, that same small group of people is once again trying to toss out six years of
public process by forcing yet another vote asking you to overturn the community-
consensus landmarks ordinance.

Here are the facts:

e Measure LL fixes the City’s landmarks law so it complies with State law
requiring the City make land use decisions within set timelines. If Measure LL
fails, the City will likely violate that law — allowing developers to potentially
receive automatic approval of their development project -- even if it demolishes a
potential landmark.

e Measure LL allows property owners to find out if their building is a
landmark or not. City law prohibits owners from requesting this now.

e Measure LL sets clear standards for new landmarks and requires they have
“integrity” as defined by State law.

Berkeley has diligently protected its history. We have nearly 300 protected historic
buildings — more than San Francisco, Oakland and San Jose. Measure LL supports
legitimate historic preservation.

Please join the League of Women Voters, Mayor Bates, Council Members
Anderson, Maio, Capitelli, Moore, and Wozniak in voting YES on Measure LL.

s/LONI HANCOCK
Assemblywoman
S/ISTEVEN R WINKEL
Chair, Landmarks Preservation Commission
s/FRAN PACKARD
Landmarks Preservation Commissioner
s/ALAN TOBEY
individually and on behalf of, Board Member, Livable Berkeley
S/SALLY B. WOODBRIDGE
Architectural Historian

REBUTTAL TO ARGUMENT IN FAVOR OF MEASURE LL

Vote NO on Measure LL. Don’t be misled by a small group of greedy developers who
stand to profit from Citywide demolitions if Measure LL passes. In just 30 days, 6000
Berkeley voters — not a small humber — signed a referendum petition against this
ordinance.




The Berkeley we know will be gone if neighborhoods become fair game for
unregulated development. That's why environmentalists, the Berkeley Architectural
Heritage Association, the Council of Neighborhood Associations, and major
neighborhood associations, including CENA, Le Conte, and NEBA, oppose Measure LL.

The argument in support of Measure LL is false and misleading:

e False: If Measure LL fails, the City may violate legal timelines, allowing developers
to automatically demolish buildings.

e True: State law governs these timelines. No City ordinance can change that.

e False: In 1999, a judge found our Landmarks Preservation Ordinance to be
seriously flawed.

e True: The Appeals Court upheld our current Landmarks Preservation Ordinance. In
2000, the State Office of Historic Preservation certified it in compliance with State
law.

e False: Measure LL allows property owners to find out if their properties are historic;
our current ordinance prohibits that.

e True: Our current ordinance allows and encourages property owners to ascertain if
their properties are historic. It engages the public in an informative, meaningful
process. Measure LL effectively eliminates these protections.

Vote NO on Measure LL. Measure LL destroys the protections of the Neighborhood
Preservation Ordinance, violates the California Environmental Quality Act, and will
cost the City thousands in lawsuits.

s/SYLVIA C. MCLAUGHLIN
Co-Founder, Save the Bay, Environmentalist
S/ANNE PAXTON WAGLEY
Landmarks Preservation Commissioner, BAHA Board Vice President, Claremont
Elmwood Neighborhood Assoc. Bd Member
S/ WENDY P. MARKEL
Director, Landmark Preservation Foundation, Trustee, Aurora Theatre Board
s/JESSE ARREGUIN
Chair, Rent Stabilization Board; Commissioner, Zoning Adjustments Board; Sierra
Club Northern Alameda County Group Executive Committee Member
S/JULIET LAMONT
DAPAC (Downtown Area Plan Advisory Commission) Member, Environmental
Consultant



ARGUMENT AGAINST MEASURE LL

Vote NO on Measure LL. It expedites demolition of Berkeley’s historic buildings and
destroys neighborhoods and affordable housing. Additionally, it increases Greenhouse
Gases and unnecessarily adds millions of tons of demolition debris to landfills. This
ordinance was written to accommodate the financial interests of speculators and
developers, effectively cutting the public out of the landmarking process.

According to the Environmental Protection Agency, 48% of Greenhouse Gases
produced in the U.S. comes from the construction, demolition, and operation of
buildings. By making it easier for developers to demolish historic buildings, Measure LL
weakens our most effective weapons against Global Warming — the preservation and
retrofitting of historic buildings.

We recycle newspaper, bottles, and cans, but throw away buildings, and even entire
neighborhoods, without realizing the cost in energy and materials.

Measure LL repeals our current Landmarks Preservation Ordinance and severely
restricts the time the public has to save historic resources. Our current ordinance
saved Iceland. Measure LL would have allowed a developer with plans to destroy
Iceland to get a demolition permit before the public understood what was at stake. Our
current ordinance gave the community time to save a valued community resource
before it was too late.

Measure LL is bad for Berkeley because:

e ltrepeals a greener ordinance: our current Landmarks Preservation Ordinance,
which the State Office of Historic Preservation certified as being in compliance with
all State laws.

e It eliminates resident and owner approval in establishing historic districts.

e It destroys affordable housing. Affordable housing in Berkeley is almost entirely in
older buildings.

e It destroys neighborhood character and livability.

Council members Betty Olds, Dona Spring, and Kriss Worthington voted against this
ordinance when it was before the City Council. AlImost 6000 voters signed petitions
opposing it. Please join them in voting NO on Measure LL.

s/ICARRIE OLSON
individually and on behalf of, President, Berkeley Architectural Heritage Association,
Member, Landmarks Preservation Commission

s/SYLVIA C. MCLAUGHLIN
Co-Founder, Save the Bay, Environmentalist



s/ISTEVEN FINACOM
History Columnist, Berkeley Voice
s/ISUSAN D. STERN CERNY
Author — Berkeley Landmarks
S/AUSTENE W. HALL
Past President, Berkeley Architectural Heritage Association, Board Member,
Downtown Berkeley Association

REBUTTAL TO ARGUMENT AGAINST MEASURE LL

Don't be fooled by the rhetoric. Measure LL’s opponents are trying to overrule the
voters, the public process, and the courts by hijacking Berkeley’s landmark law.

FACT: Measure LL represents a community consensus among people with
different perspectives.

e Measure LL’s careful reforms were the result of a six-year public process.
Preservationists, the Landmarks Commission, and the City Council supported the
changes to the landmarks rules.

e The League of Women Voters supports Measure LL.

FACT: Measure LL makes common sense changes that improve and strengthen
historic preservation while incorporating clear rules, including:

e Stronger authority for the Landmarks Commission to deny demolitions, rather
than just give advice.

e Clear timelines and integrity criteria for landmark decisions.

e Landmarks Commission review of all changes to existing landmarks.

FACT: Measure LL prevents the demolition of historic buildings and protects
neighborhoods.

e The City Attorney found Berkeley’s existing landmark’s law likely conflicts with
State law and can result in a court automatically approving a developer’s project
— even if it demolishes a potential landmark.

FACT: Measure LL supports our environment and affordable housing.

e Measure LL is consistent with the City’s strong new climate plan and appropriate
green development, including stronger rules supporting building re-use.

e Measure LL supports affordable housing by closing loopholes in the landmarks
law used by opponents to block it.




Support our environment, legitimate historic preservation, and a fair and
inclusive public process -- vote YES on LL.

s/LONI HANCOCK
Assemblywoman 14™ District
S/IBURTON PEEK EDWARDS
Architect, Former Chair Landmarks Preservation Commission
S/ANTHONY BRUZZONE
President, Berkeley Design Advocates
SITERESA CLARKE
Affordable Housing Provider; Member Otis Street Neighborhood Assn.
s/MIKE FRIEDRICH
Leadership Development Coordinator, University Professional & Technical Employees
— CWA 9119; Member Parker/McGee Neighborhood Assn.

FULL TEXT OF MEASURE LL

ORDINANCE NO. 6,958-N.S.

REPEALING AND REENACTING BERKELEY MUNICIPAL CODE (BMC) CHAPTER
3.24 (LANDMARKS PRESERVATION)

BE IT ORDAINED by the Council of the City of Berkeley as follows:

Section 1.That Berkeley Municipal Code Chapter 3.24 is repealed and reenacted
to read as follows:

Article | General Provisions

3.24.010 Findings and purposes of provisions.

3.24.020 Established—Powers and duties transferred when.

3.24.030 Membership—Appointments—Organization and officers.

3.24.040 Preservation incentives.

3.24.050 List of structures and sites—To be established and maintained—
Contents.

3.24.060 List of structures and sites—Landmarks, historic districts and
structures of merit designated—Permit application review.

3.24.070 Powers and duties generally.

3.24.080 Annual report required.

Article Il Initiation and Designation
3.24.100 Landmarks, historic districts and structures of merit—

Designation—Procedures required—Controls and standards.
3.24.105 Definitions.



3.24.110
3.24.115
3.24.120

3.24.125
3.24.126
3.24.127
3.24.128
3.24.130
3.24.140
3.24.150
3.24.160
3.24.170
3.24.180

3.24.190

Landmarks and historic districts—Criteria for consideration.
Structures of merit—Criteria for designation.

Summary of procedures and timelines for initiating and
designating historic resources.

Process for initiating and designating landmarks, structures of
merit and historic districts—No Application pending.

Process for initiating and designating landmarks, structures of
merit and historic districts—Application pending.

Process for considering Requests for Determination—No
Application pending.

Process for considering Requests for Determination—Application
pending.

Reserved.

Notice of public hearings—Hearing procedure.

Reserved.

Designation proposal—Notice of decision required.

Reserved.

Landmarks, historic districts and structures of merit—
Designation —Recording required.

List of designated and initiated resources—referral of
applications to Commission.

Article Il Regulatory Authority and Environmental Review

3.24.200
3.24.210
3.24.220
3.24.230
3.24.240

3.24.250
3.24.260
3.24.270
3.24.280

3.24.290

Construction, alteration or demolition—Approval required.
Ordinary maintenance and repairs.

Environmental review.

Permit application—Public hearing notice requirements.
Permit application—Decision—Time limitations—Review
standards and criteria.

Notice of decision.

Reserved.

Reserved.

Landmarks, historic districts or structures of merit—Unsafe or
dangerous conditions—Effect.

Landmarks, historic districts and structures of merit—Good
repair and maintenance required.

Article IV Appeals

3.24.300

Appeals—Procedures required—City Council authority.

Article V Miscellaneous Provisions

3.24.310

Advice and guidance.



3.24.320 Property owned by public agencies—Cooperation—Consultation
and report requirements.

3.24.330 Other procedures authorized.

3.24.340 Landmarks, historic districts or structures of merit—Filing fees
required when.

3.24.350 Applicability of provisions.

3.24.360 Enforcement—Exemption for financial hardship when.

3.24.370 Enforcement—Authority.

3.24.380 Enforcement—Methods authorized.

3.24.390 Violation—Penalty.

3.24.400 Declaration of purpose of revision—Severability.

Article |
General Provisions

3.24.010 Findings and purposes of provisions.

A. 1t is found that structures, sites and areas of special character or special
historical, architectural, archaeological or aesthetic interests or value have been and
continue to be unnecessarily destroyed or impaired, despite the feasibility of preserving
them.

B. Itis further found that prevention of such needless destruction and impairment is
essential to the health, safety and general welfare of the citizens of the City.

C. The purpose of this legislation is to promote the health, safety and general
welfare of the citizens of the City through:

1. The protection, enhancement, perpetuation and use of structures, sites and
areas that are reminders of past eras, events and persons important to local, state or
national history, or which provide significant examples of architectural styles of the past,
or are landmarks in the history of architecture, or which are unique and irreplaceable
assets to the City and its neighborhoods, or which provide for this generation and future
generations examples of the physical surroundings in which past generations lived,;

2. The development and maintenance of appropriate settings and environments for
such structures, in such sites and areas;

3. The enhancement of property values, the stabilization of neighborhoods and
areas of the City, and the increase of economic and financial benefits to the City and its
inhabitants;

4. The preservation and encouragement of a City of varied architectural styles,
reflecting the distinct phases of its history--cultural, social, economic, political and
architectural;

5. The enrichment of human life in its educational and cultural dimensions in order
to serve spiritual as well as material needs by fostering knowledge of the living heritage
of the past.

3.24.020 Established—Powers and duties transferred when.

There is established the Landmarks Preservation Commission, hereinafter
referred to as the Commission. The Commission shall have and exercise the
powers and perform the duties set forth in this section, Sections 3.24.030 through



3.24.080, and elsewhere in this chapter with respect to historical or architectural
preservation.

3.24.030 Membership—Appointments—Organization and officers.

A. The Commission shall consist of nine members. Appointments to the
Commission shall be made by Council members and vacancies on the Commission
shall be filled by Council members in accordance with the provisions of Sections
2.04.030 through 2.04.120, enacted as Ordinance 4780-N.S. by the voters of the City.

1. All members of the Commission shall have a demonstrated interest or
competence in, or knowledge of, historic preservation.

2. At least four Commission members shall be appointed from among persons
having expertise in the disciplines of history, architecture, architectural history, planning,
prehistoric and historic archeology, folklore, cultural anthropology, -curation,
conservation, and landscape architecture or related disciplines, such as American
studies, American civilization or cultural geography, to the extent that such persons are
available in the community.

B. The Commission shall elect a chairperson from among its members at its first
meeting each calendar year, and shall establish rules and regulations for its own
organization and procedure, consistent with the requirements of the City of Berkeley
Commissioners’ Manual.

C. The Director of Planning and Development, or his or her representative, shall
serve as Secretary of the Commission, without vote. The Department of Planning and
Development shall provide staff assistance to the Commission.

D. The Commission shall meet at least four times per year, as required by the City’s
Certified Local Government agreement with the State of California. In the event the
Commission has more than one regular monthly meeting, the term “regular monthly
meeting” shall mean the first such meeting in any given month.

3.24.040 Preservation incentives.

A. The Commission may encourage property owners to enter into Mills Act
contracts with the City of Berkeley.

B. The Commission may encourage property owners to take advantage of Federal
Historic Preservation tax credits, as well as any other local, state or federal preservation
incentives.

C. The Commission may encourage property owners to invoke, and the City to
utilize, the State Historic Building Code.

D. The Commission may educate the public and property owners about
preservation incentives.

3.24.050 List of structures and sites—To be established and maintained—
Contents.

The Commission shall:

A. After June 6, 1974, undertake to establish and maintain a list of structures, sites
and areas having a special historical, architectural or aesthetic interest or value. This list
may include single structures or sites, portions of structures, groups of structures, man-
made or natural landscape elements, works of art, or integrated combinations thereof.



After public hearings, the Commission may designate landmarks and historic districts
from the list. In the establishment of the foregoing list, the Commission shall notify and
solicit the views of property owners and residents of structures, sites and areas
proposed by the Commission to be included in such a list.

B. Establish an initial list no later than six months from the first meeting of the
Commission. The Commission shall utilize this initial list for the designation of
landmarks and historic districts. Upon the completion of landmark designations from the
initial list, the Commission may undertake to establish and maintain an ongoing list for
the purpose of carrying out the objectives and purposes of this chapter.

3.24.060 List of structures and sites—Landmarks, historic districts and
structures of merit designated—Permit application review.

From and after six months from the first meeting of the Commission, or upon the
completion of the foregoing initial list of structures, sites and areas, or in the event such
list is completed by the Commission prior to six months from the first meeting of the
Commission, the Commission may:

A. Designate, after public hearings, structures, sites and areas including single
structures or sites, portions of structures, groups of structures, man-made or natural
landscape elements, works of art or integrated combinations thereof, having a special
character, or special historical, architectural, archaeological or aesthetic interest or
value, as:

1. Alandmark, and shall designate a landmark site for each landmark;

2. An historic district constituting a specific designated section of the City, or

3. A structure of merit, and shall designate a structure of merit site for each
structure of merit;

B. Review and decide on permit applications for construction, alteration and
demolition on landmark sites, in historic districts and on structure of merit sites and on
initiated landmark sites, initiated historic districts and initiated structure of merit sites, as
more fully set forth in Article Il and Section 3.24.350 below.

3.24.070 Powers and duties generally.

The Commission may:

A. Establish and maintain a list of structures, sites and areas it deems worthy of
official recognition, although not yet designated as landmarks, historic districts or
structures of merit, and take appropriate measures of recognition;

B. Carry out, assist and collaborate in surveys, studies and programs designed to
identify and evaluate structures, sites and areas worthy of preservation, and establish
archives where pictorial evidence of the structures and their architectural plans, if any,
may be preserved and maintained,

C. Consult with and consider the ideas and recommendations of civic groups, public
agencies and citizens interested in historic preservation;

D. Inspect, with the permission of the owner or owner's agent regarding private
property, structures, sites and areas which it has reason to believe worthy of
preservation;

E. Disseminate information to the public concerning those structures, sites and
areas deemed worthy of preservation, and may encourage and advise property owners



and members of the community generally in the protection, enhancement, perpetuation
and use of property of historical, architectural, archaeological or aesthetic interest or
value;

F. Consider methods other than those provided for in this chapter for encouraging
and achieving historical or architectural preservation;

G. Establish such policies, rules and regulations as it deems necessary to
administer and enforce this chapter, subject where necessary to the approval of the City
Council.

3.24.080 Annual report required.
The Commission shall report its actions annually to the City Council not later than
June 30th.

Article Il
Initiation and Designation

3.24.100 Landmarks, historic districts and structures of merit—Designation—
Procedures required—Controls and standards.

A. Each designation of a landmark, historic district or structure of merit by the
Commission shall include a description of the characteristics which justify its
designation and a description of the particular features that should be preserved, and
shall include the location and boundaries of the landmark site, historic district or
structure of merit site. Any such designation shall be in furtherance of and in
conformance with the purposes of this chapter and the standards set forth herein.

B. The property included in any such designation shall be subject to the controls
and standards set forth in this chapter. In addition, the said property shall be subject to
the following further controls and standards if imposed by the designation:

1. For a publicly owned landmark or structure of merit, review of proposed changes
in major interior architectural features;

2. For an historic district, such further controls and standards as the Commission
deems necessary or desirable, including but not limited to facade, setback, height
controls, signs and public improvements.

C. The Commission may, upon receipt of any significant new information,
reconsider after two years any structure of merit and designate it as a landmark, subject
to all the procedures set forth in this chapter for an original landmark designation.

3.24.105 Definitions.

For purposes of this chapter, unless otherwise specified, the following terms
shall have the following meanings.

A. “Initiation”: Initiation shall mean any of the actions described in subdivisions A or
B of section 3.24.125 by which the City Council, specified City commissions, property
owners, residents or the public may commence the process by which the Commission
determines whether or not to designate a structure, site or district as a landmark,
structure of merit or historic district under this chapter.



B. “Integrity”: Integrity is the authenticity of an historical resource’s physical identity
evidenced by the survival of characteristics that existed during the resource’s period of
significance.

1. Structures, sites and areas eligible for designation under this chapter must retain
enough of their historic character or appearance to be recognizable as historical
resources and to convey the reasons for their significance.

2. Historical resources that have been rehabilitated or restored may be evaluated
for designation.

3. Integrity is evaluated with regard to the retention of location, design, setting,
materials, workmanship, feeling, and association. It must also be judged with reference
to the particular criteria under which a resource is proposed for eligibility. Alterations
over time to a resource or historic changes in its use may themselves have historical,
cultural, or architectural significance. A resource that has lost its historic character or
appearance may still have sufficient integrity for designation if it maintains the potential
to yield significant scientific or historical information or specific data.

4. The Commission may propose to the Council, for adoption by ordinance,
modifications to the manner in which integrity is evaluated in Berkeley.

5. In determining whether a proposed landmark, structure of merit or historic district
has sufficient integrity to justify its designation, the Commission shall take into
consideration that integrity must be judged with reference to the particular criteria under
which a resource is proposed for designation, that not all aspects of integrity will apply
to every proposal for designation, and that each type of resource depends on certain
aspects of integrity more than others.

C. “Application” Application (when the first letter is capitalized) means any
application for a Permit as defined in Section 23A.08.010.B.12, as well as applications
for staff level design review under Chapter 23E.12.

D. “Permit”: Permit means any Permit as defined in Section 23A.08.010.B.12, as
well as design review approvals issued by City staff under Chapter 23E.12.

E. “Request for Determination” or “RFD”: A Request for Determination is a written
request to the City to determine whether a structure or site shall be initiated and
designated under this chapter. A request shall be on a form developed by the
Commission and shall include the analysis and level of information similar to that
included in a form DPR 523, as promulgated by the California Office of Historic
Preservation.

3.24.110 Landmarks and historic districts—Criteria for designation.

A. In order to designate a proposed landmark or historic district, the Commission
must find that the proposed landmark or historic district has significant architectural,
cultural, educational, historic or archaeological value, as defined below, and that it has
integrity.

B. Architectural value:

1 Property that is the first, last, only or most significant architectural property of its
type in the region;

2. Properties that are prototypes of or outstanding examples of periods, styles,
architectural movements or construction, or examples of the more notable works or the
best surviving work in a region of an architect, designer or master builder; or



3. Architectural examples worth preserving for the exceptional values they
add as part of the neighborhood fabric.

C. Cultural value: Structures, sites and areas associated with the movement or
evolution of religious, cultural, governmental, social and economic developments of the
City.

D. Educational value: Structures worth preserving for their usefulness as an
educational force.

E. Historic value: Preservation and enhancement of structures, sites and areas that
embody and express the history of Berkeley/Alameda County/California/United States.
History may be social, cultural, economic, political, religious or military.

F. Archaeological value: Sites, with or without structures or other above-ground
features, that have archaeological value by virtue of prehistoric or historic occupation or
activity, including but not limited to Native American habitation and ceremonial sites; or
which have yielded, or have the potential to yield, information important to the prehistory
or history of the local area, California, or the nation.

G. 1. Any property that is listed on or has been determined by the appropriate
governmental official or body charged by state or federal law with making the
determination to be eligible for the National Register of Historic Places or the California
Register of Historical Resources shall be presumed to have significant architectural,
cultural, educational, historic or archaeological value.

2. Any property that is listed on the State Historic Resources Inventory shall be
presumed to have significant architectural, cultural, educational, historic or
archaeological value. The “State Historic Resources Inventory” or “SHRI” means the
survey of approximately 650 structures and sites in the City of Berkeley that was
conducted by the Berkeley Architectural Heritage Association in 1977-79, and is on file
at the City of Berkeley Planning and Development Department, as well as any other
similar survey that meets generally accepted standards for inventories of historic
resources that is conducted after January 1, 2006.

3.24.115 Structures of merit—Criteria for designation.

In order to designate a proposed structure of merit, the Commission must find that it
has architectural merit and/or cultural, educational, or historic interest or value, has
integrity, and satisfies one or more of the following criteria:

A. It is compatible in size, scale, style, materials or design with a designated
landmark structure within its neighborhood, block or street frontage, or is located within
a defined group of buildings that includes a landmark;

B. It is an example of good architectural design that contributes to its context;
C. It has historical or cultural significance to the City and/or to the structure’s
neighborhood, block, street frontage, or a defined group of buildings within which it is

located; or

D. It satisfies any other local criteria of significance that may be adopted by
ordinance upon recommendation of the Commission.



3.24.120 Summary of procedures and timelines for initiating and designating
historic resources.

A. Proceedings for determining whether to designate structures, sites and areas as
landmarks, structures of merit and historic districts under this chapter fall into one of
four categories:

1. Initiation, by resolution or petition in cases where an application for a Permit is
not pending;

2. Initiation by resolution or petition in cases where an application for a Permit is
pending;

3. Request for Determination (“RFD”) in cases where an application for a Permit is
not pending;

4. RFD in cases where an application for a Permit is pending.

B. Each category has its own particular procedures and timelines, and is governed
by a separate section of this chapter. The following table illustrates the general process
and schedule that will be followed for each category. The column numbers in the table
correspond to the numbered paragraphs of the preceding subdivision. This chart is
illustrative only, and generally indicates maximum times for proceedings. Actual
procedures and timelines are governed by the applicable sections of this chapter
(sections 3.24.125 through 3.24.128), and in the event of a conflict, the requirements
set forth in the applicable section shall govern.

1 2 3 4
Initiation Initiation & RFD RFD
Timeline | §3.24.125 Application § 3.24.127 & Application
§3.24.126 §3.24.128
At least City receives RFD | City receives RFD
21 days or completes peer | and Application
before 1% review of report
meeting
1% LPC LPC sees Public hearing to | Public hearing to
meeting receives “notice” of consider whether | consider whether
resolution or | pending to initiate to initiate
petition; Application;
Must set May set public
public hearing on
hearing on designation
designation
2 May set public Cont. public Cont. public
meeting hearing on hearing— hearing—
designation deadline for deadline for
action action
May be initiated | May be initiated May be initiated
by petition no by petition within | by petition no
later than 21 30 days after 2" | later than 21 days




days after 2™ Commission after 2"
Commission meeting; not Commission
meeting; not permitted meeting; ; not
permitted thereafter as permitted
thereafter as specified thereafter as
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3.24.125 Process for initiating and designating landmarks, structures of merit
and historic districts—No Application pending.
A. Proceedings for determining whether to designate structures or properties as
landmarks or structures of merit when no Application is pending may be initiated as
follows:

Resolution of the Commission;

Resolution of the City Council;

Resolution of the Planning Commission;

Resolution of the Civic Arts Commission;

. Written petition of the owners of the property to be designated or their authorized
agents; or

6. Written petition of at least 25 residents of the City.

B. Proceedings for determining whether to designate historic districts may be
initiated only by resolution of the Commission, the City Council, the Planning
Commission or the Civic Arts Commission or by written petition subscribed by or on
behalf of a majority of the property owners or residents of the proposed district.

arwnE

C. A petition for initiation under paragraph A.5 or A.6 shall be filed with the
Secretary upon a form prescribed by the Commission, and shall contain or be
accompanied by all data required therewith by the Commission.

D. The Commission shall commence a public hearing to consider any designation
proposal under this section within 70 days of the adoption of the resolution or the filing
of the petition, and shall take final action on the proposed designation within 210 days
after the public hearing is opened.



E. Failure to act within any of the timelines set forth in this section shall constitute a
decision to take no action to initiate or designate, unless the Commission expressly
determines to terminate designation proceedings without prejudice.

F. If the Commission disapproves a proposed designation, no subsequent
application that is the same or substantially the same may be submitted or considered
for two years from the effective date of the disapproval.

3.24.126 Process for initiating and designating landmarks, structures of merit
and historic districts—Application pending.

A. Upon receiving an Application, the City shall place notice of that application at the
first regular meeting that occurs no sooner than 21 days after the Application is
submitted. That notice may be in the form of a list of pending development projects.

B. At that meeting, the Commission may:

1. initiate any property so listed;

2. set it for public hearing at its next regular meeting to consider initiation, in
which case public notice shall be provided as set forth in section 3.24.140;

3. continue the matter; or
4. take no action.

C. At its second meeting, the Commission may initiate the property or take no
action.

D. A property that is the subject of an Application may be initiated under Section
3.24.125.A or B at any time within 21 days the second Commission meeting, but not
thereafter, until the expiration of the period set forth in subdivision G.

E. If the property is initiated, the Commission shall commence a public hearing to
consider designation of the property within 70 days of the adoption of the
resolution to initiate or the filing of the petition, and shall take final action on the
proposed designation within 120 days after the opening of the public hearing.

F. Failure to act within any of the applicable timelines set forth in this section shall
constitute a decision to take no action to initiate or designate.

G. If a property that is the subject of an Application is not initiated or designated
within the time limitations set forth in this section, this chapter, except for section
3.24.220, shall be inapplicable to that property unless and until the earliest of any of the
following occurs:

1. the Application is withdrawn or denied;

2. the Permit, if issued, expires, is cancelled or revoked, or for any other reason
ceases to have effect; or

3. the expiration of 2 years from the date the Permit was issued.

3.24.127 Process for considering Requests for Determination—No Application
pending.



A. A property owner or authorized agent thereof may request the Commission to
determine whether or not a structure or property merits initiation by submitting to the
City a Request for Determination (“RFD”). In such cases, where no Application is
pending, the following procedures shall apply.

B. A RFD shall not be accepted unless it is accompanied by proof that the applicant
has posted a conspicuous notice on the property the RFD refers to, in a location that is
readily visible from the street on which the structure or site has its major frontage. Such
notice shall be in a form specified by the Zoning Officer. Upon receiving such a request,
the City shall contract with an independent consultant from a list of qualified consultants
approved by the Commission to complete the historic assessment. The costs of the
assessment shall be borne by the applicant. Alternatively, the applicant for a RFD may
submit its own report in a form substantially similar to that approved by the Commission,
which shall then be subject to peer review by the City’s consultant at the applicant’s
expense.

C. The Commission shall consider a complete RFD under this section at a public
hearing at the first regular meeting that occurs no less than 21 days after it is
completed. Notice of the public hearing shall be provided as set forth in section
3.24.140.

1. If the Commission does not initiate the property at the first regular meeting at
which it is considered, the Commission may continue the matter to its next regular
meeting. At its second meeting, the Commission may initiate the property or take no
action.

2. If the Commission does not initiate the property at its second meeting, the
property may be initiated under Section 3.24.125.A or B within 30 days after the date of
that meeting, but not thereafter, until the expiration of the period set forth in subdivision
E.

3. If the property is initiated, the Commission shall commence a public hearing to
consider designation of the property within 70 days of the adoption of the resolution to
initiate or the filing of the petition, and shall take final action on the proposed
designation within 60 days after the opening of the public hearing.

D. Any of the timelines specified in this section may be extended at the request of
the applicant. Failure to act within any of the timelines set forth in this section, as they
may be extended, shall constitute a decision to take no action to initiate or designate.

E. If a property that is the subject of a RFD is not initiated or designated within the
time limitations set forth in this section, this chapter, with the exception of section
3.24.220 shall be inapplicable to that property unless and until the earliest of any of the
following occurs:

1. the expiration of 2 years from the date of any final decision under this section not
to initiate or designate the property; or

2. if an Application is submitted within that period, (i) the Application is withdrawn or
denied or (ii) the Permit, if issued, expires, is cancelled or revoked, or for any other
reason ceases to have effect.



3.24.128 Process for considering Requests for Determination—Application
pending.

A. In cases where a property owner or authorized agent thereof submits a RFD and
files an Application, the RFD shall be deemed part of the Application for purposes of the
Permit Streamlining Act (Gov. Code 865920 et seq.).

B. The Commission shall consider the RFD at a public hearing at the first regular
meeting that occurs no sooner than 21 days after it is completed. Notice of the public
hearing shall be provided as set forth in section 3.24.140. At that meeting, the
Commission may:

1. initiate any property so listed;

2. set it for public hearing at its next regular meeting to consider initiation, in which
case public notice shall be provided as set forth in section 3.24.140;

3. continue the matter; or
4. take no action.

C. At its second meeting, the Commission may initiate the property or take no
action.

D. A property that is the subject of a RFD and an Application may be initiated under
Section 3.24.125.A or B at any time within 21 days after the second Commission
meeting, but not thereafter, until the expiration of the period set forth in subdivision G.

E. If the Commission determines to hold a public hearing to consider designating
the property, or if a public hearing is otherwise required as a result of initiation under
section 3.24.125.A, the matter shall be set for hearing at the next regular Commission
meeting for which notice can be provided, shall take final action on the proposed
designation within 120 days after the opening of the public hearing.

F. Failure to act within any of the applicable timelines set forth in this section shall
constitute a decision to take no action to initiate or designate.

G. If a property that is the subject of an Application is not initiated or designated
within the time limitations set forth in this section, this chapter, except for section
3.24.220, shall be inapplicable to that property unless and until the earliest of any of the
following occurs:

1. the Application is withdrawn or denied;

2. the Permit, if issued, expires, is cancelled or revoked, or for any other reason
ceases to have effect; or

3. the expiration of 2 years from the date the Permit was issued.

3.24.130 Reserved.
3.24.140 Notice of public hearings—Hearing procedure.

A. Notice of public hearings under this article shall be given by posting thereof on or
adjacent to the property involved not less than 14 days prior to the date of the hearing.



B. In addition to the posting of notice, a notice of the hearing shall be mailed not
less than 14 days prior to the date of such hearing to the property owners as shown on
the last equalized assessment roll, of all property, and to each residential or other unit,
within 300 feet of the property referred to in the initiation; provided, however, that the
failure of any such property owner or resident or unit to receive such notice shall not
affect the validity of the proceedings.

C. Notice shall be given to the neighborhood group(s) that are on file with the
Zoning Officer and whose regular geographic area of interest includes the area of the
proposed designation and to organizations and individuals who request such
notification.

D. The Commission may also give such other notice as it may deem desirable and
practical, including, if requested, to organizations or individuals indicating an interest in
the work of the Commission.

E. Any primary evidence upon which an applicant or property owner intends to rely
shall be submitted to the Secretary no later than noon on the day prior to the day that
Commission agenda packets are distributed for the meeting at which the Commission
acts.

F. A record of pertinent information presented at the hearing shall be made and
maintained as a permanent record.

3.24.150 Reserved.

3.24.160 Designation proposal—Notice of decision required.

A. The Commission shall promptly notify in writing the applicant, owner and
residents of the property of action taken. The commission shall also mail a notice of its
decision to persons requesting such notification. A copy of the notice of decision shall
be filed with the City Clerk and the City Clerk shall present said copy to the City Council
at its next regular meeting.

B. In addition, the Commission shall promptly notify all persons entitled to notice
under section 3.24.140 of any decision to take no action to initiate or designate under
sections 3.24.125 through 3.24.128, in the manner set forth in section 3.24.140.

3.24.170 Reserved.

3.24.180 Landmarks, historic districts and structures of merit—Designation—
Recording required.

When a landmark, historic district or structure of merit has been designated by the
Commission as provided above, in addition to the notification required in Section
3.24.160 above, the Commission shall cause a copy of the designation, or notice
thereof, to be recorded in the Office of the County Recorder.

3.24.190 List of designated and initiated resources—referral of applications to
Commission.



The Department of Planning and Development shall maintain a current record of
designated landmarks, historic districts and structures of merit, as well as a record of
those having been initiated and undergoing consideration. Upon receipt of any
application for a permit to carry out any construction, exterior alteration or demolition, or
any interior alteration subject to control pursuant to Section 3.24.200, on any initiated or
designated landmark site, structure of merit site or historic district, the Department shall,
except as otherwise provided in Sections 3.24.280 and 3.24.350, promptly forward such
permit application to the Commission for review.

Article llI
Regulatory Authority and Environmental Review

3.24.200 Construction, alteration or demolition—Approval required.

A. No person shall carry out any construction, alteration or demolition for which a
City permit is required on an initiated or designated landmark site or structure of merit
site or in an initiated or designated historic district, without approval by the Commission
as set forth in Section 3.24.240, except as set forth in subsection B of this section or in
Section 3.24.280, 3.24.300 or 3.24.350.

B. Approval under subsection A of this section is not required for alterations in the
interior of a structure, except in the case of specific publicly owned structures where
review of interior changes is imposed pursuant to Section 3.24.100.

C. Upon receipt of an application for a permit to carry out any work for which
Section 3.24.200 requires Commission review, including applications for permits that
would otherwise be ministerial, the City shall promptly notify the applicant in writing that
the application is subject to discretionary review by the Commission under this chapter.

3.24.210 Ordinary maintenance and repairs.

A. Ordinary maintenance and repairs that are consistent with Secretary of the
Interior's Standards for the Treatment of Historic Properties may be approved as set
forth in this section.

B. An application for ordinary maintenance and repairs shall include plans and
specifications showing the proposed appearance, color and texture of materials and the
proposed architectural design of the structure. If the application, together with its
supporting plans and specifications, does not provide a sufficient basis for review, the
Planning Director or the Commission shall inform the applicant of the additional data
required, and the applicant shall supply said data.

C. The Planning Director shall refer the application to the Commission where it shall
be placed on the next regular agenda. The Commission may approve the application,
set the matter for public hearing at its next meeting, or take no action, which shall be
equivalent to approval.

D. If the application is set for public hearing, it shall be treated as an application for
a permit to alter a designated site or structure under sections 3.24.230 through
3.24.250.



E. For the purpose of this chapter, “ordinary maintenance and repairs” means any
work the sole purpose and effect of which is to correct deterioration, decay or damage.
The Commission shall establish a list of project types that would be considered
consistent with this section.

F. For the purposes of this section, the term “application” refers solely to requests to
conduct ordinary maintenance and repairs, and not to “Application” as defined in section
3.24.105.

3.24.220 Environmental review.

A. Notwithstanding anything to the contrary in Resolution No. 55,422-N.S., the
Commission may, no later than 30 days after an Application is complete, recommend to
the Zoning Adjustments Board or any other responsible City entity or officer the
appropriate level of environmental review of said Application. The Zoning Adjustments
Board or other City entity or officer to which the Commission’s recommendation is
addressed must accept the Commission's recommendation or make written findings
supporting its determination to not accept the Commission’s recommendation. Nothing
in this subsection requires such findings if the Zoning Adjustments Board or other City
entity or officer elects to conduct a higher level of environmental review than
recommended by the Commission.

B. Notwithstanding anything to the contrary in this section or in Resolution No.
55,422—-N.S., in cases where no City agency or officer other than the Commission has
discretionary regulatory authority over an application for a project, the Commission shall
have the initial authority to determine the level of environmental review.

C. All environmental documents involving structures, sites or districts initiated or
designated under this chapter, listed on or determined by the appropriate governmental
official or body charged by state or federal law with making the determination to be
eligible for the National Register of Historic Places or the California Register of
Historical Resources, or listed on the State Historic Resources Inventory, shall be
provided to the Commission promptly upon completion, as part of the normal circulation
of such documents for public review.

D. In cases where no City agency or officer other than the Commission has
discretionary regulatory authority over an application for a development project, the
Commission shall determine the adequacy of the environmental document that is
prepared on the application, and shall determine whether to adopt or certify that
environmental document.

E. In all cases other than those described in subdivision D of this section, the following
provisions apply:

1. The Commission may provide written comments on the adequacy of the
environmental document to any City entity or officer charged with adopting or certifying
that document, within 30 days of the date the environmental document is issued for
review, or within such longer general review period as may be set for the particular
document.

2. The City entity or officer to whom the Commission’s comments are directed shall
either accept and implement the Commission’s comments under the foregoing
paragraph or provide written findings explaining its reasons for declining to do so.



3.24.230 Permit application—Public hearing notice requirements.

A. Except in the case of permits approved pursuant to Section 3.24.210, the
Commission shall hold a public hearing on every permit application.

B. Notice of the public hearing shall be given in the manner set forth in section
3.24.140.

C. The Commission may also give such other notice as it may deem desirable and
practical, including, if requested, to organizations or individuals indicating an interest in
the work of the Commission.

3.24.240 Permit application—Decision—Time limitations—Review standards and
criteria.

A. After adoption or certification of the applicable environmental document, the
Commission shall approve, conditionally approve, or deny the permit application.

B. Compliance with Permit Streamlining Act. The Commission shall make its
decision in compliance with the deadlines established by the Permit Streamlining Act
and any other applicable state law, subject to the requirement that it take its final action
on an application requiring review by the Zoning Adjustments Board prior to the last
regular meeting at which the Zoning Adjustments Board may act consistent with the
Permit Streamlining Act or other applicable state law. To this end the provisions of this
chapter shall be construed harmoniously with, and in a manner that implements, the
Permit Streamlining Act.

C. In reviewing the application, the Commission shall consider the architectural
style, appearance, arrangement, height, design, texture, materials, color and
appurtenances and such other facts as may be relevant. The Commission shall also
determine whether the proposed work is consistent with the Secretary of the Interior’s
Standards for the Treatment of Historic Properties.

D. Criteria for landmarks. In order to approve or conditionally approve an application
for construction, alteration or demolition on an initiated or designated landmark or
landmark site, the Commission must find that the proposed work will not adversely
affect:

1. The exterior architectural features of the landmark and, where specified in the
designation for a publicly owned landmark, its major interior architectural features; or

2. The special character or special historical, architectural, archaeological or
aesthetic interest or value of the landmark and its site, as viewed both in themselves
and in their setting.

E. Criteria for districts. In order to approve or conditionally approve an application
for construction, exterior alteration or demolition in an initiated or designated historic
district, the Commission must find that the proposed work will conform to any further
standards as may be embodied in the designation of the historic district and will not
adversely affect:

1. The relationship and compatibility between the subject property and its
neighboring structures and surroundings, including facade, setback and height;

2. The special character or special historical, architectural, archaeological or
aesthetic interest or value of the district; or



3. The exterior architectural features of the subject property itself, if it is a
contributor to the district.

F. Criteria for structures of merit. In order to approve or conditionally approve an
application for demolition of or construction on or exterior alteration of a structure of
merit or structure of merit site, the Commission must find that the proposed work will not
significantly impair:

1. the particular features that should be preserved to the extent they have been
stated in the notice of decision designating the structure of merit;

2. the structure of merit's compatibility with the neighborhood, block or street frontage,
or defined group of buildings that include a landmark as stated in the notice of decision
designating the structure of merit;

3. the structure of merit's architectural design or the manner in which that
architectural design relates to its context; or

4. the structure of merit's significance to the City and/or to the structure’s
neighborhood, block, street frontage, or the defined group of buildings within which it is
located.

G. Alternative bases for approval. Notwithstanding anything in this section to the
contrary, the Commission may approve or conditionally approve construction, alteration
or demolition on an initiated or designated landmark or landmark site, structure of merit
or structure of merit site or in an initiated or designated historic district if it makes any of
the following findings. Such findings shall be in writing and specify the facts relied upon
in making such findings.

1. It has been clearly demonstrated that the designated structure is in such
condition that it is not feasible to preserve or restore it and put it to use, and that such
change is not due to owner neglect;

2. Failure to approve or conditionally approve the application would leave the owner
with no reasonable economic use of the property considered as a whole; or

3. The special historical, architectural, archaeological or aesthetic interest or value
of the particular property has been severely reduced due to physical change on it
occurring since the property was designated, that in light of said reduction the public
interest in keeping the property in its present state is significantly outweighed by the
proposed project’s public benefits, and that such change is not due to owner neglect.

H. Additional basis for denial. The Commission may deny any application for
demolition, construction or alteration for which the environmental document was
adopted or certified by another City agency or officer, if it makes a written finding that
the environmental document is inadequate with respect to resources subject to
protection under this chapter, and that finding includes a written statement of the
reasons therefore. The Commission may deny an application under this subsection only
if it has previously raised those asserted inadequacies in comments to the City agency
or officer that adopted or certified the environmental document, prior to the date of
adoption or certification, provided that the Commission has been supplied with the
environmental document as required by section 3.24.220.C.

3.24.250 Notice of decision.
The Secretary shall promptly provide written notice of the Commission’s decision to
the owners or, where appropriate, authorized agents and residents of the property. The



Secretary shall also mail notice of the decision to organizations and individuals who
request such notification. A copy of the notice of decision shall be filed with the City
Clerk, and the City Clerk shall present said copy to the City Council at its next regular
meeting consistent with the Council's rules.

3.24.260 Reserved.
3.24.270 Reserved.

3.24.280 Landmarks, historic districts or structures of merit—Unsafe or
dangerous conditions—Effect.

A. This chapter shall not prevent any construction, alteration or demolition
necessary to correct or abate the unsafe or dangerous condition of any structure, other
feature or part thereof, if:

1. Such condition has been declared unsafe or dangerous and an imminent danger
to public health or safety by the Planning and Development Department or the Fire
Department; and

2. The proposed measures have been declared necessary, by such department or
departments, to correct the unsafe or dangerous condition.

B. Only such work as is reasonably necessary to correct the unsafe or dangerous
condition specified pursuant to subsection A.1. may be performed pursuant to this
section.

C. In the event any structure or other feature is damaged by fire or other calamity or
by act of God, or by the public enemy, to such an extent that in the opinion of the
aforesaid department or departments it cannot reasonably be repaired or restored, it
may be removed in conformity with normal permit procedures and applicable laws.

D. This section is intended to be, and shall be construed and applied in a manner
that is, consistent with and at least as protective as Public Resources Code Section
5028.

3.24.290 Landmarks, historic districts and structures of merit—Good repair and
maintenance required.

A. The owner, lessee, or other person in actual charge of a landmark, a structure in
an historic district or a structure of merit, shall keep in good repair all of the exterior
portions of such landmark, structure in an historic district or structure of merit, all interior
portions thereof when subject to control as specified in subsection B.1 of Section
3.24.100 of this chapter, and all interior portions of a building not subject to control as
specified in subsection B.1 of Section 3.24.100 the maintenance of which is necessary
to prevent deterioration and/or structural decay of any exterior portion.

B. For purpose of this section, “good repair” means the prevention of structural
decay or structural failure or the prevention of irreparable damage to the major historic or
architectural features of the structure.

C. For purpose of this section, “a landmark, a structure in an historic district, or a
structure of merit” includes the landscape features and amenities of the designated
landmark, district or structure of merit that have been specifically included as a part of
the designation.



Article IV
Appeals

3.24.300 Appeals--Procedures required-- City Council authority.

A. The City Council may, upon its own motion, set any decision of the Commission
for hearing and review, except as set forth in subsection | of this section.

B. In addition, except as set forth in subsection | of this section, any determination
of the Commission under this Chapter may be appealed to the City Council by:

1. Resolution of the Planning Commission;

2. Resolution of the Civic Arts Commission; or

3. Any person or entity aggrieved by a decision of the Commission.

C. 1. An appeal by an aggrieved person or entity shall be taken by filing a written
notice of appeal with the City Clerk within 14 days after the mailing of the notice of the
decision of the Commission. The notice of appeal shall clearly and concisely set forth
the grounds upon which the appeal is based.

2. An appeal by the Planning Commission or Civic Arts Commission shall be taken
by a resolution that sets forth the basis of the appeal at the first meeting of the
appealing Commission after the mailing of the notice of decision of the Landmarks
Preservation Commission.

3. An action by the City Council on its own motion to set any decision of the
Commission for hearing and review shall be taken at the first Council meeting more
than 10 days after the mailing of the notice of decision of the Landmarks Preservation
Commission, provided that the deadline for Council action shall be extended as set forth
in Section 1.04.070.

4. The City Clerk shall immediately forward one copy of any appeal notice or
resolution to the Secretary of the Commission and one copy to the owner, or authorized
agent thereof, of the property involved, if the appellant is not the property owner or
authorized agent.

D. If a ground of the appeal is that the Commission’s action constituted a taking of
the subject property or any part thereof under the California or United States
Constitutions, that ground and all evidence (including specific financial data and
analyses, if any) and argument in support thereof shall be clearly stated as a separate
ground of the appeal, or it shall be waived. If specific evidence is not presented as part
of the appeal, the takings claim shall be waived, and the appellant shall be deemed to
have waived any claim to sworn testimony and cross-examination. This requirement
shall apply to appeals on the ground that the Commission's decision or any condition
imposed by the Commission denied the appellant any reasonable use of the subject
property, was not sufficiently related to a legitimate public purpose, was not sufficiently
proportional to any impact of the project, or for any other reason constituted a taking of
property for public use without just compensation. When the Council grants a hearing in
such appeals, it may require that testimony be under oath and subject to cross-
examination by the appellant and the City Manager or his or her designee.

E. The City Clerk shall provide the Council with the written appeal or appeals and
shall schedule the matter before the Council. The Secretary of the Commission shall
forward the documents constituting the record on the matter to the Council. These shall



include a copy of the Notice of Decision, indicating the Commission’s vote, and the
findings and the conditions, if any, approved by the Commission; the public hearing
notice; any and all reports made by the Secretary to the Commission; correspondence
and letters received by the Commission; and the application, or initiation resolution or
petition, and attachments.

F. The Council shall review the action of the Commission and may take one of the
following three actions:

1. If the Council determines that the facts ascertainable from the record prepared by
the Secretary of the Commission do not warrant further hearing, the Council shall affirm
the decision of the Commission and dismiss the appeal.

2. If the Council determines that the facts ascertainable from the record prepared by
the Secretary of the Commission warrant further hearing, the Council shall set the
matter for a public hearing. In such cases, the public hearing shall commence no later
than 60 days from the date when the vote for a hearing is taken, unless, upon the
request of the appellant, the Council establishes a later date for the hearing, except that
appeals resulting from early review under BMC Section 23B.24.030 shall be set for the
earliest feasible Council meeting.

3. If the Council determines that the facts ascertainable from the record prepared by
the Secretary of the Commission warrant reconsideration of the application by the
Commission or if the applicant has submitted revisions to the application, the Council
shall remand the matter to the Commission for reconsideration, in which case it shall
specify whether or not the Commission shall hold a new public hearing, and shall
identify those issues which the Commission is directed to reconsider.

4. If none of the three actions described above has been taken by the Council
within 30 days from the date the appeal first appears on the Council agenda, then the
decision of the Commission shall be deemed affirmed and the appeal shall be deemed
denied.

G. The City Clerk shall promptly notify in writing the appellant, owners or authorized
agents of affected property, and residents of such property, of the action taken.

H. In the event the Council grants a hearing, the City shall give notice of the time
and place of said hearing in the same manner as is provided for giving notice of the time
and place for hearing before the Commission as set forth in Section 3.24.230. The City
Council may make decisions or determinations and may impose such conditions as the
facts warrant and its decision or determination shall be final. Any hearing may be
continued from time to time. If the disposition of the appeal has not been determined
within 30 days from the date the public hearing was closed by the Council, then the
decision of the Commission shall be deemed affirmed and the appeal deemed denied.

I.  Notwithstanding anything to the contrary in this section, decisions whether or not
to initiate designation proceedings are not subject to appeal or review by the Council.

J. Whenever a decision of the Commission is inconsistent with a decision of the
Zoning Adjustments Board with respect to the same project, the inconsistent decisions
shall operate as a denial of that project. In such cases, if the applicant files an appeal as
set forth in this section, the Council shall set the matter for hearing at the earliest
feasible date after the later of the Commission's action or the Zoning Adjustments
Board’s action. No fee may be charged for appeals under this subsection.



Article V
Miscellaneous Provisions

3.24.310 Advice and guidance.

The Commission may render advice and guidance with respect to any proposed
work that does not require a City permit but may affect structures, sites or areas of
historical, architectural, archaeological or aesthetic interest or value. Examples of the
work referred to are: painting and repainting of exterior surfaces, fencing, landscaping
and installation of lighting fixtures. In rendering such advice and guidance, the
Commission shall be guided by the purposes and standards of this chapter and by the
Secretary of the Interior's Standards for the Treatment of Historic Properties.

3.24.320 Property owned by public agencies—Cooperation—Consultation and
report requirements.

A. The Commission shall take appropriate steps to notify all public agencies which
own property in the City about the existence and character of designated landmarks,
historic districts and structures of merit, and the Commission shall cause a current
record of such landmarks, districts and structures of merit to be maintained in each
public agency. In the case of any publicly owned property on a landmark site or
structure of merit site, or in an historic district, which is not subject to the permit review
procedures of the City, the agency owning the property shall seek the advice of the
Commission prior to approval or authorization of any construction, alteration or
demolition thereon, including the placement of street furniture, lighting and landscaping;
and the Commission in consultation with the Design Review Committee of the Zoning
Adjustments Board, in appropriate cases, shall render a report to the owner as
expeditiously as possible, based on the purposes and standards of this chapter. If
Commission review of a public project involving construction, alteration or demolition on
a landmark site, in an historic district or on a structure of merit site is required under any
other law or under the Charter, the Commission shall render the report referred to in this
section to such public agency without specific request therefore.

B. All officers, boards, commissions; and departments of the City shall cooperate
with the Commission in carrying out the spirit and intent of this chapter.

3.24.330 Other procedures authorized.

A. The Commission may authorize such steps as it deems desirable to recognize
the value of and to encourage the protection, enhancement, perpetuation, and use of
any such structure of merit, or of any designated landmark, or any structure in a
designated historic district, including, but not limited to the issuance of a certificate of
recognition and the authorization of a plaque to be affixed to the exterior of the
structure; and the Commission shall cooperate with appropriate state and federal
agencies in such efforts.

B. The Commission may make recommendations to the City Council and to any
other body or agency responsible to encourage giving names pertaining to Berkeley
history to streets, squares, walks, plazas, and other public places.



3.24.340 Landmarks, historic districts or structures of merit—Filing fees required
when.

A. Except as set forth herein, the City Council may establish fees for applications,
petitions and permits required by this Ordinance.

1. There shall be no fee for initiation of designation of a landmark, an historic
district, structure of merit or structure of neighborhood interest if such initiation is by the
Commission or by resolution of the City Council, the Planning Commission or the Civic
Arts Commission.

2. For each petition for designation of a landmark, structure of merit or structure of
neighborhood interest, the fee shall not exceed $50.00.

3. For each petition for designation of an historic district, the fee shall not exceed
$100.00.

B. Project applicants who are qualified non-profits, and other applicants with
projects valued at less than $350,000.00, may apply to the City Manager for a fee
waiver if it can be demonstrated that the payment of the fee would pose a hardship.

3.24.350 Applicability of provisions.

The provisions of Article Il of this chapter, except for Section 3.24.220, shall be
inapplicable to the construction, alteration or demolition of any structure or other feature
on an initiated landmark site, historic district or structure of merit site, where a permit for
the performance of such work was issued prior to the day that a petition has been filed
or a resolution adopted to initiate the designation of the said landmark site, historic
district or structure of merit site, and where such permit has not expired or been
cancelled or revoked, provided that the work is started and diligently prosecuted to
completion in accordance with the Building Code.

3.24.360 Enforcement—Exemption for financial hardship when.

Any owner, lessee or other person in actual charge of a landmark, a structure in an
historic district, or a structure of merit, upon presentation of clear and convincing
evidence demonstrating to the satisfaction of the Commission that compliance with
these regulations would work immediate and substantial hardship on such owner,
lessee or other person shall be exempt from the provisions of Sections 3.24.380 and
3.24.390.

3.24.370 Enforcement—Authority.
It shall be the responsibility of the Department of Planning and Development to
administer and enforce the provisions of this chapter.

3.24.380 Enforcement—Methods authorized.

In addition to the regulations of this chapter and other ordinances which govern the
approval or disapproval of applications for building permits or other permits; or licenses
affecting the use of land or buildings, the Director of Planning and Development shall
enforce the provisions thereof by any of the following means:

A. The Director of Planning and Development may serve notice requiring the
removal of any violation of this chapter upon the owner at last known address, or, where
relevant, the owner's authorized agent, or tenant of the building or land, or upon the



architect, builder, contractor; or other person who commits, or assists, in any such
violation.

B. In addition, the City Attorney may seek injunctive relief or maintain an action in
abatement to further the provisions of this chapter.

3.24.390 Violation—Penalty.

Any violation of any provisions of this chapter shall be deemed a misdemeanor but
may be cited and prosecuted, in the discretion of the enforcing officer, as an infraction,
and shall be punishable as set forth in Chapter 1.20 of this code.

3.24.400 Declaration of purpose of revision—Severability.

A. This chapter as reenacted in 2006, is the culmination of approximately six years
of intense work by the City Council, various city boards and commissions, the public
and staff. This work included innumerable public hearings, discussions and workshops
by the Landmarks Preservation Commission and subcommittees thereof over the
course of approximately four years, all of which were attended by members of the public
and City staff, as well as several Planning Commission and Council meetings and public
hearings.

B. This extensive public process addressed a number of important, inextricably linked
issues, including:

1. adopting a new requirement that structures and sites must have “integrity” to be
designated under the LPO;

2. granting the Landmarks Preservation Commission new authority over
demolitions;

3. amending the findings required in order to allow alterations and demolition of
designated structures and sites;

4. establishing deadlines applicable to the designation and permitting processes;

5. creating alternative means of meeting the deadlines imposed by the Permit
Streamlining Act, such as the “request for determination” process; and

6. clarifying responsibility for environmental review.

C. As a result of the extensive public process, this chapter as reenacted in 2006
includes numerous provisions intended to address the legitimate concerns and
aspirations of all stakeholders. Each of the important and controversial issues listed in
this section is a critical element of the overall policy decision to reenact this chapter.

D. Subject to the preceding statement of the Council’s intent in adopting this chapter
as revised in 2006, it is the Council’s intent that the validity and operative effect of the
revised chapter as a whole be maintained and protected. To this end, the Council
declares that, except as set for in subdivisions A-C of this section, if any section,
subsection, sentence, clause or phrase of this chapter is for any reason held to be
invalid or unconstitutional, such decision shall not affect the validity of the remaining
portions of this chapter. The Council hereby declares that, except as set for in
subdivisions A-C of this section, it would have passed this chapter, and each section,
subsection, sentence, clause and phrase thereof, irrespective of the fact that any one or
more sections, subsections, sentences, clauses or phrases had been declared invalid or
unconstitutional.



Section 2. In enacting this ordinance, the Council intends to revise the existing
Landmarks Preservation Ordinance in a manner consistent with the requirements for a
Certified Local Government. It is the Council’s intention that if the State Office of Historic
Preservation advises the City that this ordinance is not consistent with those
requirements, the Council will promptly make such revisions as may be necessary to
maintain its compliance with the requirements applicable to Certified Local
Governments.

Section 3.  Copies of this Bill shall be posted for two days prior to adoption in the
display case located near the walkway in front of Old City Hall, 2134 Martin Luther King
Jr. Way. Within fifteen days of adoption, copies of this Ordinance shall be filed at each
branch of the Berkeley Public Library and the title shall be published in a newspaper of
general circulation.

At a regular meeting of the Council of the City of Berkeley held on December 5,
2006, this Ordinance was passed to print and ordered published by posting by the
following vote:

Ayes: Councilmembers Anderson, Capitelli, Maio, Moore, Wozniak and Mayor
Bates.

Noes: Councilmembers Olds, Spring and Worthington.

Absent: None.

At a regular meeting of the Council of the City of Berkeley held on December 12,
2006, this Ordinance was adopted by the following vote:

Ayes: Councilmembers Anderson, Capitelli, Maio, Moore, Wozniak and Mayor
Bates.

Noes: Councilmembers Olds and Worthington.

Absent: Councilmember Spring.

Tom Bates, Mayor
ATTEST:

Pamyla Means, City Clerk
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