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Kate Harrison
Councilmember District 4

CONSENT CALENDAR
December 3rd, 2019
To:

Honorable Mayor and Members of the City Council

From:

Councilmembers Harrison, Hahn, Davila, and Bartlett

Subject: Adopt an Ordinance adding a new Chapter 9.50 to the Berkeley Municipal Code
Requiring Legal Rights for Legal Tender
RECOMMENDATION
Adopt an ordinance adding a new Chapter 9.50 to the Berkeley Municipal Code requiring
legal rights for legal tender, requiring that all covered businesses accept cash.
POLICY COMMITTEE RECOMMENDATION
On November 7, 2019, the Land Use, Housing & Economic Development Committee
adopted the following action: M/S/C (Hahn/Droste) to move the item with revisions as
submitted with a positive recommendation. Vote: All Ayes.
FISCAL IMPACTS OF RECOMMENDATION
Some staff time necessary for outreach to businesses, and for processing claims in the
event a violation is brought.
Following outreach, this ordinance will be largely self-enforced, with possible assistance
from the Alameda County Department of Weights and Measures to check for the
existence of a cash box during yearly inspections.
ENVIRONMENTAL SUSTAINABILITY
Consistent with sustainability goals.
BACKGROUND
For many Berkeley residents, particularly those who are denied access to credit or are
unable to obtain bank accounts, the ability to purchase goods and services is depends
on the ability to pay in cash. According to the 2017 Unbanked and Underbanked
Households Survey,1 17% of all African American households and 14% of all Latino
households in the United States had no bank account. Cash is an accessible medium of
exchange in America, and stores not accepting cash payment systematically excludes
segments of the population that are largely low-income people of color. Cashless
business models may also have significant detrimental impacts on young people who do
1
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not meet age requirements for credit cards, for the elderly (many of whom have not
transitioned to credit and digital payment modes or have restricted their access to them
to avoid credit scams), and for other vulnerable groups such as homeless and immigrant
populations.
Recently, San Francisco2 joined Philadelphia3 and New Jersey4 in requiring that all brickand-mortar businesses in the jurisdiction accept cash. As of today, there are few stores
in Berkeley that do not accept cash, and so now is a good opportunity to guarantee that
these discriminatory practices are not permitted in our City.
REVIEW OF EXISTING PLANS, PROGRAMS, POLICIES, AND LAWS
Consistent with the City’s Strategic Plan goal of championing social and racial equity.
RATIONALE FOR RECOMMENDATION
A ban on cashless establishments permits all to participate in Berkeley’s economy,
particularly the homeless and very poor.
IMPLEMENTATION, ADMINISTRATION AND ENFORCEMENT
The Sealer of the Weights and Measures Division, and the Sealer’s employees, agents,
or other designees, has the authority to enforce this Article. Additionally, the ordinance
may be enforced through a private right of action. The obligation of compliance shall fall
only on the business. No employee or independent contractor shall be held liable for any
violation of this Article.
CONTACT PERSON
Kate Harrison,
District 4

510-981-7140

ATTACHMENT:
1: Proposed Ordinance Adding BMC Chapter 9.50
2: “Citing Civil Rights, Cities Are Banning Cashless Retail”

https://www.courthousenews.com/%EF%BB%BFsan-francisco-will-require-stores-to-accept-cash/
https://6abc.com/politics/bill-looks-to-require-philly-businesses-to-accept-cash/5121309/
4 https://www.wbgo.org/post/bill-would-require-nj-retailers-accept-cash-payments#stream/0
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ORDINANCE NO. –N.S.
ADDING A NEW CHAPTER 9.50 TO THE BERKELEY MUNICIPAL CODE
REQUIRING BUSINESSES TO ACCEPT CASH
BE IT ORDAINED by the Council of the City of Berkeley as follows:
Section 1. That Chapter 9.50 of the Berkeley Municipal Code is added to read as
follows:

Chapter 9.50
LEGAL RIGHTS FOR LEGAL TENDER
Sections:
9.50.010 Findings and Purpose
9.50.020 Definitions
9.50.030 Covered Businesses Required to Accept Cash
9.50.040 Exceptions
9.50.050 Enforcement
9.50.060 Severability
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9.50.010 Findings and Purpose.
The Council finds and declares as follows:
A. The City of Berkeley is committed to providing its community with transactional
access to the goods and services provided by Berkeley’s businesses. For many
City residents, such as those unable to obtain bank accounts, the ability to
engage in consumer transactions, including goods and services vital to health
and safety, depends on the ability to pay with legal cash tender established by
the federal government of United States.
B. Cashless business models present significant detrimental impacts to vulnerable
groups, especially low-income people, as they require financial institutionsponsored payment in credit or debit cards, or other non-cash forms of payment.
C. Cash payment, in the form of the United States Dollar, has been the official legal
tender since 1792 and shall be recognized by businesses alongside other forms
of legal tender.
D. It is the intent of the Council to ensure Berkeley’s economy is inclusionary and
accessible to everyone, including those who lack access to non-cash forms of
payment.
9.50.020 Definitions.
A. Covered Business shall mean any Drugstore, Food Products Store, or Retail
Products Store operating at a fixed, permanent, physical premises. Covered
businesses do not include any transactions occurring in an Itinerant Restaurant
as defined in BMC 12.04.010.
B. “Cash” means United States currency, in the form of both paper Federal Reserve
Notes and metal coins.
C. “Drugstore” shall have the same meaning as defined in BMC 23F.04.010.
D. “Food Products Store” shall have the same meaning as defined in BMC
23F.04.010.
E. “Retail Products Store” shall have the same meaning as defined in BMC
23F.04.010.
9.50.030 Covered Businesses Required to Accept Cash.
A. Except as set forth in 9.50.040, every Covered Business within the City must
accept payment in Cash, if offered, for any transaction involving the purchase of
any tangible good and/or service.
B. Except as set forward in 9.50.040, a Covered Business may not charge a fee or
place any other condition on its acceptance of Cash as required by subsection A.
9.50.040 Exceptions.
The provisions set forward in this Act shall not apply in cases of:
A. Suspected counterfeit currency. A Covered Business may refuse to accept Cash
that the business reasonably suspects to be counterfeit.
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B. Large denominations. A Covered Business may refuse to accept Cash in any
denomination larger than a twenty dollar note, but shall otherwise accept any
combination of Federal Reserve Notes and metal coins in connection with any
transaction.
C. Single transactions above $500. Where a single transaction involves the
purchase of one or more goods and/or services, the total price of which
(including tax) exceeds $500, a Covered Business must accept Cash that is
offered as payment for any amount up to and including $500, but may refuse to
accept Cash that is offered as payment for the remainder of the amount due.
D. Reservations made without cash. Where a Covered Business requires the
purchaser make an appointment or reservation using a noncash form of payment
(such as a credit or debit card), the business may require that the transaction in
question be paid for using the noncash payment already on file.
9.50.050 Enforcement.
A. The obligation to ensure that a Covered Business complies with this Chapter
9.50 shall fall only on the business or, in the case that the owners of the business
are responsible for a policy or practice causing a violation of this Chapter, on the
owner or owners of the business. No employee or independent contractor
working at a Covered Business shall be held liable for any violation of this
Chapter.
B. Each transaction or attempted transaction in which a Covered Business fails to
accept Cash shall constitute a separate violation of this Chapter.
C. Any aggrieved person who believes the provisions of this Chapter have been
violated shall have the right to file an action for injunctive relief and/or damages.
In any action to enforce the provisions of the chapter, the prevailing party shall be
entitled to recover reasonable attorneys’ fees and costs.
D. The City may issue an Administrative Citation pursuant to Chapter 1.28 of the
Berkeley Municipal Code for any violation of this Chapter. The amount of this fine
shall be determined as specified below:
a. For a first violation, an infraction punishable by a fine not exceeding $100
and not less than $50.
b. For a second violation within a twelve month period, an infraction
punishable by a fine not exceeding $200 and not less than $100.
c. For a third violation within a twelve month period, an infraction punishable
by a fine not exceeding $1,000 and not less than $500.
9.50.060 Severability.
If any word, phrase, sentence, part, section, subsection, or other portion of this Chapter,
or any application thereof to any person or circumstance is declared void,
unconstitutional, or invalid for any reason, then such word, phrase, sentence, part,
section, subsection, or other portion, or the prescribed application thereof, shall be
severable, and the remaining provisions of this Chapter, and all applications thereof, not
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having been declared void, unconstitutional or invalid, shall remain in full force and
effect. The City Council hereby declares that it would have passed this title, and each
section, subsection, sentence, clause and phrase of this Chapter, irrespective of the fact
that any one or more sections, subsections, sentences, clauses or phrases is declared
invalid or unconstitutional.
Section 2. Copies of this Ordinance shall be posted for two days prior to adoption in the
display case located near the walkway in front of Council Chambers, 2134 Martin Luther
King, Jr. Way. Within 15 days of adoption, copies of this Ordinance shall be filed at each
branch of the Berkeley Public Library and the title shall be published in a newspaper of
general circulation.
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Thank you for printing content from www.citylab.com. If you enjoy this piece, then please check back soon for
our latest in urban-centric journalism.

The exterior of a Sweetgreen in New York City. An American fast-food chain selling salads and grain bowls, Sweetgreens do not accept cash unless
city or state regulations mandate that they do. // Rebecca Bellan/CityLab

As More Cities Ban Cashless Businesses,
New York Wants to Follow
REBECCA BELLAN MAR 6, 2019

Some New Yorkers believe cash-free businesses violate civil rights and want to join cities like
Philadelphia, San Francisco, and Washington in banning them.

In February, New York City Councilmember Ritchie Torres introduced legislation that would prohibit
retail establishments from refusing to accept payments in cash. The council hasn’t made a decision on
the bill yet, but Torres is conﬁdent that it will pass by mid-year. If it does, cashless businesses could face
ﬁnes of up to $500 for every violation.
The legislation protects consumer choice of payment, but the conversation surrounding the bill echoes
that of many nationwide challenges to the movement toward a cashless economy: A cashless business
discriminates against low-income people, and often they are people of color and undocumented
immigrants.
https://www.citylab.com/equity/2019/03/cashless-cash-free-ban-bill-new-york-retail-discrimination/584203/
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In New York City, the majority of the nearly 12 percent of unbanked and 25 percent underbanked
residents are people of color. Close to 17 percent of black New Yorkers and 14 percent of Latinx New
Yorkers are unbanked, compared to just 3 percent of white New Yorkers. This policy brings a bigger
question to life in New York: Considering the fact that the majority of New Yorkers without bank
accounts are people of color, is closing off services to the unbanked racial discrimination?
Recently, cities across the country have been issuing legislation to stymie the growing number of
cashless businesses, and some locales have decades-old laws preventing cashless retail. Philadelphia just
signed off on a law at the end of February, which goes into effect July 1, that would require shops to take
cash, with ﬁnes up to $2,000. Also in February, both houses of New Jersey’s state legislature passed a
similar bill and are only awaiting the governor’s signature. San Francisco has recently proposed a similar
ordinance, and Washington D.C. and Chicago have also introduced legislation that would make it illegal
to discriminate against cash as a form of payment. A Massachusetts law dating to 1978 says that retailers
cannot “discriminate against a cash buyer by requiring the use of credit,” and Pennsylvania’s 1984 Cash
Consumer Protection Act made it illegal for businesses to refuse services to people without credit cards.

Considering that the majority of New Yorkers without bank accounts are
people of color, is closing off services to the unbanked racial
discrimination?

The lawmakers behind these bills across the country are concerned that the cashless trend discriminates
against low-income residents and people of color, as communities of color have higher percentages of
unbanked: In California, 20.4 percent of black households and 14.6 percent of Latinx households are
unbanked, and Philadelphia’s rates are similar to New York’s.
The federal Civil Rights Act mandates that all persons shall be entitled to the full and equal enjoyment of
the goods, services, facilities, and privileges, advantages, and accommodations of any place of public
accommodation without discrimination or segregation on the ground of race, color, religion, or national
origin.
A business can refuse service as long as their policies aren’t purposely discriminating against a person’s
race, religion, sex, or national origin, which owners of cashless institutions would argue their policies
aren’t. A number of cities posit their laws as preventing discrimination against low-income people, but
low-income people aren’t a protected group.

https://www.citylab.com/equity/2019/03/cashless-cash-free-ban-bill-new-york-retail-discrimination/584203/
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A sign on the door of a Dig Inn dining and take-out establishment in New York City. (Rebecca Bellan/CityLab)

A capitalist economy breeds wealth discrimination: Many of the cashless institutions in NYC are not
moderately priced. Theoretically anyone can buy a $12 salad at Sweetgreen, one of the cashless pioneers,
yet can they really? But the resulting exclusion of New Yorkers of color and the undocumented, based on
their lack of a bank account, still counts as discrimination, according to Marie Napoli, a lawyer and civil
rights advocate.
However, Napoli said the ban on cashless likely wouldn’t stand up in Supreme Court should one of the
cash-free businesses choose to bring the issue to higher courts. “The clash between businesses’ right to
refuse service, and other compelling interests have resulted in allowing these forms of discrimination to
continue,” Napoli told CityLab.
Cash-free businesses generally cite increased efﬁciency, saving time and money by cutting out the need
for armored cars to transport cash, and safety of their employees against the threat of robbery as reasons
for adopting cashless policies.

https://www.citylab.com/equity/2019/03/cashless-cash-free-ban-bill-new-york-retail-discrimination/584203/
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“It saddens me that a decision made for the best interest of my employees could be misconstrued as
classist or discriminatory,” said Michelle Gauthier, founder of quick-food restaurant Mulberry & Vine
with ﬁve locations in New York, at the New York City Council hearing on February 14. Gauthier said her
original reasoning behind going cashless was to protect employees and remove the burden of dealing
with cash on a daily basis. She said she’s never turned away a customer for an inability to pay. “Many of
my employees are the same people I’m supposedly discriminating against, yet they wholeheartedly
agree with my decision to go cashless.”

“In the end, I think the need for equity outweighs the efﬁciency gains of a
cashless business model. Human rights takes precedence over efﬁciency
gains.”

At the same hearing, Leo Kremer, co-owner of Dos Toros Taqueria, testiﬁed that his business decided to
go cashless for a host of reasons, including past robberies and his customers’ tendency to pay with
plastic. Cash transactions, Kremer said, made up less than 10 percent of overall transactions. He said Dos
Toros pays their employees $15 an hour, and provides beneﬁts and room for growth. This has been easier
to do, Kremer says, with the increased efﬁciency and self-sustainability resulting from going cashless.
“For a business, running an efﬁcient operation is the difference between staying open and shutting
down.”
Yet Torres, whose Bronx city council district includes some of the New York’s poorest neighborhoods,
said to CityLab that, “In the end, I think the need for equity outweighs the efﬁciency gains of a cashless
business model. Human rights takes precedence over efﬁciency gains.”
“Cashless institutions encourage a FinTech Jim Crow by restricting the places where people of color can
shop, eat, and receive basic services,” said Edgard Laborde, deputy political director of the Retail
Wholesale Department Store Union (RWDSU), during his testimony. “By refusing to serve communities
of color, cashless establishments carve out niches in gentriﬁed neighborhoods through cash exclusion in
an already unaffordable city.”

https://www.citylab.com/equity/2019/03/cashless-cash-free-ban-bill-new-york-retail-discrimination/584203/
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Poor and low-income New Yorkers face numerous barriers in accessing banking. The poorest
neighborhoods of New York’s ﬁve boroughs have the fewest bank branches in the city. Andy Collado,
assistant director of services at The Financial Clinic in Sunset Park Brooklyn, an organization that helps
the working poor navigate ﬁnancial systems, said that there is only one bank branch operating in his
neighborhood. And while technically the ID NYC card that can be issued to undocumented New
Yorkers enables them to open a bank account, Collado said that most of his undocumented clients—
about a third of the total clientele—are unaware of this information, and less than 30 percent of banks
and credit unions in the city accept ID NYC as valid identiﬁcation.
“Should we accept, as opponents of this bill do, that there are just some places where undocumented
New Yorkers can’t shop or buy food?” said Collado. Despite the fact that the undocumented don’t have
the same federal protections against discrimination as citizens do, Collado told CityLab that he thinks
they should have the same rights, as our neighbors and fellow residents, when it comes to the operating
of their lives. “We are a sanctuary city,” he said in a phone interview. “We want to create the safest
environment and one of freedom for whoever comes into this state.”
Some might say that the cashless naysayers sound a bit apocalyptic. After all, not every business has
gone cashless. There are other places to buy a salad or a cup of coffee, and at least one representative of a
group that helps undocumented New Yorkers navigate ﬁnancial hurdles said they haven’t noticed
complaints, but as it becomes more widespread that could change.

“I certainly don’t think [this bill] is the right long-term solution. The
future does not lie in this direction. The future lies in giving people free
debit cards and ﬁnancial inclusion.”

How close are we to a cashless NYC really? To speculate on such a question, one could look to countries
that are on the fast track to becoming cashless. In Sweden, bills and coins make up only 1 percent of the
economy. Trends in the U.S. show a preference among Americans for plastic. A report from the Federal
Reserve found that in 2017, debit and credit card payments made up 48 percent of transactions, with
cash making up 30 percent. However, households that made under $25,000 annually used cash for more
than half of their transactions.
“We are already where Sweden was ﬁve to seven years ago, and given another ﬁve to seven years, we
will be where Sweden is now,” said Kenneth Rogoff, a Harvard economics professor and author of The
Curse of Cash: How Large Denomination Bills Aid Crime and Tax Evasion Constrain Monetary Policy.

https://www.citylab.com/equity/2019/03/cashless-cash-free-ban-bill-new-york-retail-discrimination/584203/
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“It seems to me there’s a paradigm shift to a cashless business model,” said Torres in a phone interview.
“A company like Amazon could surely spread the model more widely, and Amazon is intent on opening
more Amazon Go stores in major cities like New York. It might seem like it’s at the margins at the
moment, but the trend could spread a lot faster than people might think.”
Yet, when it has served their interests, Amazon has ﬁgured out a way to sell even its online products to
the unbanked as it does in Kenya, where it is pioneering a program to allow people without debit,
charge, or credit cards to pay for its products at Western Union so that it can access the vast unbanked
market there.
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“I certainly don’t think [this bill] is the right long-term solution,” said Rogoff. “The future does not lie in
this direction. The future lies in giving people free debit cards and ﬁnancial inclusion.” He cited the case
of India. The country launched a program to decrease the number of unbanked and saw the percentage
decrease from 47 percent of adults in 2014 to 20 percent unbanked in 2017 according to the World Bank
Global Findex Report. “If India can manage to give people free debit cards, so can the U.S.” Rogoff said.
Casey Adams, director of City Legislative Affairs for the NYC Department of Consumer Affairs, stressed
that ﬁnancial inclusion should be prioritized with unbanked and underbanked New Yorkers connected
to safe and affordable ﬁnancial products.
“For these New Yorkers, the ﬁnancial challenges go further and deeper than an inability to use cash to
purchase goods and services at retail establishments,” he said.
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