ORDINANCE NO. 7,381-N.S.

LEASE AGREEMENT: MOHAMMAD MOHAYEDJ DBA MOE’S FLOWER FOR A
FLOWER STAND AND STORAGE AREA AT THE TELEGRAPH CHANNING MALL

BE IT ORDAINED by the Council of the City of Berkeley as follows:

Section 1. The City owns the Telegraph Channing Mall, and currently has an
agreement with Mohammad Mohayedj for an area outside of 2446 Durant Avenue (34
sq. ft.) and some storage space (310 sq ft) for the operation of a flower stand selling cut
flowers and supplies. The storage area will be used for storage of flower accessories,
buckets, and supplies. The current lease is due to expire on December 31, 2014 with
one 5-year option remaining. The tenant and the City agreed to enter into a new lease
agreement. Therefore, contract no. R8227A will be terminated and replaced by this new
lease agreement on the effective date of this Ordinance.

The new negotiated lease agreement shall be for an initial five years with an option to
extend for two (2) additional five-year periods. The new agreement will decrease
revenue to the City from the original projected amount by $8,688 during the first 61
months of the lease term. The total annual revenue for the initial term five year term
(with an estimated annual adjustment of 3% or CPI, whichever is less) is approximately
$17,313, which will be entered into revenue accounts for Telegraph Channing Mall
Rents/Utilities in Fund 835; and CMS, number for this agreement is CMS No.DRCKD.

Section 2. The City Manager is hereby authorized to execute a lease agreement and
any necessary amendments thereto with Mohammad Mohayedj dba Moe’s Flower Store
at the Telegraph Channing Mall for the purpose of retail flower stand area outside of
2446 Durant Avenue, Berkeley and storage area. The lease shall be on substantially the
terms set forth in Exhibits A and B.

Section 3. Copies of this Ordinance shall be posted for two days prior to adoption in the
display case located near the walkway in front of Council Chambers, 2134 Martin Luther
King Jr. Way. Within 15 days of adoption, copies of this Ordinance shall be filed at each
branch of the Berkeley Public Library and the title shall be published in a newspaper of
general circulation.

At a regular meeting of the Council of the City of Berkeley held on October 21,
2014 this Ordinance was passed to print and ordered published by posting by the
following vote:

Ayes: Anderson, Arreguin, Capitelli, Maio, Moore, Wengraf, Worthington,
Wozniak and Bates.

Noes: None.

Absent: None.
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Exhibit A

TELEGRAPH-CHANNING LEAKSE

This lecase is made on , 2014, between the CITY OF
BERKELEY ("Landlord"}, a Charter City organized and existing under the laws of the State of
California and Moharamad Mohayedj dba Moe’ Flowers ("Teunant”), a sole proprictorship, who
agree as follows:

This lease is made with reference to the jollowing facts and objectives:

A. Landlord is the owner of the real property at Telegraph Channing Mall, Berkeley,
California, ("premises") as further described in Exhibit A, attached to and made a part of this
lease.

B. Tenant is willing to lease the premises from Landlord pursuant to the provisions
stated in this lease.

C. Tenant wishes to lease the premises for the purpose of operating a retail flower
stand and storage area.

D. Tenant has examined the premises and is fully informed of the condition thercof.

1. DESCRIPTION OF PREMISES

Landlord leases to Tenant and Tenant leases from Landlord the premises
described in Exhibit A. The premises described are approximately 34 square feet outside of
2446 Durant Avenue and a storage area approximately 310 square feet. Tenant will use the
“storage area” to store flowers, accessories, buckets, and supplies, and for no other purposes,
unless Landlord has given prior written consent.

2. TERM

The term of this lease shall commence on the effective date of the ordinance
which authorizes this lease unless the ordinance provides otherwise and shall be for a period of
FIVE (5) years plus the partial month, if any, immediately preceding the first full calendar
month of this lease.

3 RENT

Tenant shall pay to Landlord’s designated property manager as monthly rent, for
the flower stand arca without deduction, setoff, prior notice, or demand, the sum of ONE
HUNDRED TWENTY-TWO DOLLARS AND FIVE CENTS (5122.05) per month in
advance on the first day of each month, commencing on the date the term commences, and
continuing during the term. Tenant shall also pay to Landlord’s designated property manager as
monthly rent for the storage arca, the sum of ONE HUNDRED FORTY-NINE DOLLARS
AND SEVENTY ONE CENTS ($149.71) for use of 310 sq.ft. arca marked as “storage: in
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Exhibit A” in which Tenant will store flowers, accessories, buckets and supplies. Monthly rent
for the first month or portion of it shall be paid on the day the term commences. Monthly rent
for any partial month shall be prorated at the rate of 1/30th of the monthly rent per day, All rent
shall be paid to Landlord’s designated property manager at the address stated in paragraph 29.

4. PERIODIC RENT INCREASES

a. The monthly rent shall be increased at the commencement of the second year
of the term and each year thereafter ("the adjustment date™) to the lesser oft 1) the monthly rent
in effect immediately preceding the adjpustment date phas three percent (3%); or 2) the monthly
rent as adjusted for the change in the Consumer Price Index (CPI), as calcnlated below.

b. The base for computing the CPI adjustment 1s the Consumer Price Index for all
Urban Consumers (base years 1982-1984 = 100) for San Francisco-Oakland-San Jose, published
by the U.S, Department of Labor, Bureau of Labor Statistics ("Index"), which is in effect on the
date of the commencement of the term ("Beginning Index"). The Index published most
immediately preceding the adjustment date in question ("Extension Index™) is to be used in
determining the amount of the CP1 adjustment. If the Extension Index has increased over the
Beginning Index, the CPI adjustment shall be calculated by multiplying the monthly rent by a
fraction counsisting of the Extension Index as the numerator and the Beginning lndex as the
denominator, 1f the Index is discontinued or revised during the term, such other government
index or computation with which it is replaced shall be used in order to obtain substantially the
same result as would be obtained if the Index had not been discontinued or revised.

3. SECURITY BEPOSIT

a. As security for the full and faithful performance by Tenant of each and every
term, provision, covenant, and condition of this lease, Tenant shall deposit with Landlord’s
designated property manager cash in an amount equal to one month's payment of rent. Such
security shall be deposited on or before the effective date of the ordinance authorizing this lease.

b. If Tenant defaults in respect to any of the terms, provisions, covenants and
conditions of this lease, including but not limited to the payment of rent, Landlord may use the
security deposit or any portion of it fo cure the default or compensate the Landlord for all
damage sustained by Landlord resulting from Tenant's default. If Landlord so uses any portion
of the security deposit, Tenant will restore the security deposit to is original amount within ten
(10} days after written demand from Landlord.

¢. Landlord will not be required to keep the security deposit separale from its
own funds and Tenant shall not be entitled to interest on the security deposit. The security
deposit will not be a limitation on Landlord's damages or other rights under this lease, or a
payment of liquidated damages, or an advance payment of the rent. If Tenant pays the rent and
performs all of its other obligations under this lease, Landlord shall return the unused portion of
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the security deposit to Tenant within sixty (60) days after the end of the term; however, if
Landlord has evidence that the security deposit has been assigned to an assignee of the Tenant,
Landlord shall return the security deposit to the assignee. Landlord may deliver the security
deposit to a purchaser of the premises and be discharged from further Hability with respect to it.

6. LATE CHARGES

Tenant acknowledges that late payment by Tenant to Landlord’s designated
property manager of rent and other sums due hereunder will cause Landlord to incur costs not
contemplated by this lease, the exact amount of which will be extremely difficult to ascertain.
Therefore, if any installment of rent or any other sum due from Tenant is not received by
Landlord’s designated property manager within ten (10) days after such amount is due, then,
without any requirement for notice to Tenant, Tenant shall pay to Landlord’s designated property
mananger a late charge equal to ten percent (10%) of such overdue amount. The parties agree
that this late charge represents a {air and reasonable estimate of the costs that Landlord will incor
by reason of late payment by Tenant. Acceptance of such late charge by Landlord shall in no
event constitute a waiver of Tenant's default with respect to such overdue amount, nor prevent
Landlord from excercising any of the other rights and remedics available to it

7. USE OF PREMISES: OPERATION

a. Tenant will use the premises for the purpose of operating a retail flower stand
selling flowers, floral supplies and for storage related to the flower stand and agrees to
contirmously and uninterruptedly occupy and use the entire leased premises for said purpose and
to maintain adequate personnel for the efficient service of clients or customers. Tenant shall not
use nor permit the use of the whole or any part of the premises for any other purpose without the
Landlord's prior written consent. Tenant will be exclusive provider at Telegraph Channing of
those services listed.

b. Business may be conducted with the public on the leased premises at any time
on any day, provided that, to do business after 10:00 p.m. on any day Tenaunt shall have obtained
any permit required by federal, state or local law. At a minimum, Tenant shall operate the
business with sufficient staff to serve the public during the hours of 11:00 a.m. to 6:00 p.m.
Monday through Saturday. Tenant is entitled to close shop up to three (3) weeks cach calendar
year as a designated vacation break., FEach vacation break shall be taken, no more than one (1)
week at a time up to three (3) weeks a calendar year. Tenaunt must give written notice to
Landlord at least 30 days, prior to its election to close shop for a designated vacation break.

¢. Tenant agrees to abide by all “Rules and Regulations for Shopping Mall,” the
current version of which is attached hereto as Exhibit B, as they may be amended by the City

from time to time.

d. In addition to Tenant’s agreement to abide by all other restrictions on Tenant’s
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use, Tenant hereby covenants that it shall not use the demised premises to engage in the primary
business of a delicatessen, which shall include engaging in the primary business of a selling
sandwiches and chips. Tenant agrees that any violation of this use restriction shall constitute a
default by Tenant under the lease, and that Landlord’s notice to Lessee of this specific use
restriction shall not be deemed a waiver by Landlord of any other use restriction imposed on the
Tenant for the use of the demised premises.

8. TAXES AND ASSESSMERNTS

a. Landlord agrees that Tenant will not be responsible for paying taxes based on
its possessory interest in the property until January 1, 2015, and that the City shall pay any taxes
based on Tenant’s possessory interest on Tenant’s behalf until December 31, 2014, Thereafter,
Tenant recognizes and understands that this lcase may create a possessory interest subject to
property taxation and assessment and utility taxation, and that the Tenant will be responsible for
the payment of any property taxes and assessments, and utility taxes levied on such interest.

b. Tenant shall pay all taxes on its personal property, fixtures and on its leasehold
or possessory interest in the leased premises and any other assessment that may be lawfully
levied.

8. UTILITIES

a. Tenant agrees to pay any and all charges for electricity, gas, heat, cooling,
telephone, sewer use, water, refuse collection and other utilities used in the premises,

b. Tenant agrees to pay $0.11 per square foot per month for refuse collection and
$0.01 per square foot per month for water/sewer, for a total of $0.12 per square foot per month,
The parties agree that the square footage of the premises is 34 square feet.  Tenaut shall pay to
Landlord’s designated broker the cost of refusc collection and water/sewer on the first day of
cach month at the time monthly rent is due.

c. At the beginning of each lease year refuse coliection and water/sewer rates will
be adjusted by Landlord to reflect actual costs during the preceding year.

18. MAINTENANCE AND REPAIR

a. Tenant is responsible for ensuring that the premises meet all applicable City of
Berkeley codes prior to occupancy under this lease.

b. Tenant shall keep and maintain in good order, condition and repair {except for

reasonable wear and tear) all portions of the premises including without Himitation, all fixtures,
interior walls, floors, ceilings, plumbing, electrical, glass, windows, doors,, heating, ventilating
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and sewage facilities serving the leased premises, , and the sidewalk adjacent to the premises.
¢. Tenant shall make all required repairs upon demand by Landlord. Fatlure to

make such repairs within thirty (30) days of the Landlord's demand shall constitute a default by
Tenant,

1. IMPROVEMENTS

a. Tenant shall not erect additions or structures nor make nor cause to be made
any alterations, improvements, additions, or fixtures that affect the exterior or interior of the
premises, nor shall Tenant mark, paint, drill or in any way deface any floors, walls, ceilings, or
partitions of the premises without first providing thirty (30) days' written notice to Landiord. If
Landlord raises no objections within thirty (30) days after receipt of such notice, Tenant may
proceed.

b. Tenant shall require all contractors to provide a labor and materials bond for
the full amount of the contract. Tenant shall pay, when due, all sums of money that may be due
or become due for any labor, services, materials, supplies or equipment furnished to or for
Tenant, in, at, upon or about the leased premises and which may be secured by any mechanic's,
materialmen's or other licn agaiost the premises or Landlord's interest therein,

c. All alterations, improvements or additions that are now or in the future
attached permanently to the premises shall be the property of Landlord and remain with the
premises at the termination of this lease, except that Landlord can elect within thirty (30) days of
the termination of the lease to require Tenant, at its cost, to remove any alterations,
improvements or additions Tenant has made to the premises.

12. INDEMMNIFICATION

Tenant shall indemnify, defend and hold Landlord, its officers, agents, volunteers
and employees harmless from: 1) all claims of lability for any damage to property or injary or
death to any person occurring in, on, or about the premises; 2} all claims of liability arising out of
Tenant's fatlure to perform any provision of this lease, or any act or omission by Tenant, its
agents, contractors, invitees or employees; and 3) all damages, lability, fincs, penaltics, and any
other consequences arising from any noncompliance or violation of any laws, ordinances, codes,
or regulations, including but not limited to the Occupational Safety and Health Act of 1979 and
the Americans with Disabilities Act of 1990, Except, however, that Landlord shall hold Tenant
harmiess from all claims of liability for damage resulting from the acts or omissions of Landlord
or its authorized representatives.

13. INSURAMNCE

a. Tenant at its cost shall maintain public liability and property damage insurance
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31, EXCUSABLE DELAYS

If the performance of any act required of Landlord or Tenant is prevented or
delayed by reason of strikes, lockouts, labor disputes, act of God, acts of the public enemy, fire,
floods, epidemics, freight embargoes or other cause beyond the control of the party required to
perform an act, the performance of such act shall be excused for the period of the delay and the
period for the performance of sach act shall be extended for thirty (30) days.

32. OPTION TO RENEW

a. Option Period. So long as Tenant is not in default under this lease, cither at the
time of exercise or at the time the extended term commences, Tenant will have the option to
extend the initial term of this lease for Twe (2) additional periods of Five (5) years (the "option
period”) on the same terms, covenants, and conditions of this lease, except that the initial
monthly rent and yearly rent increases during the option period will be determined as describe
below. In order to exercise this option, Tenant must give written notice of its election to do so to
Landlord at least 180 days, but not more than one year, prior to the expiration date of the initial
icase term. Tenant shall have no other right to extend the term beyond the option period.

b, Option Period Mouthly Rent. For the purposes of this section, the "then-fair
market rental value of the premises” means what a Landlord under no compulsion to lease the
premises and a Tenant under no compulsion to lease the premises would determine as rents
(inclhuding initial monthly rent and rental increases) for the option period, as of its
commencement, taking into consideration the uses permitted under this lease, the quality, size,
design and location of the premises, and the rent for comparable buildings located in the vicinity
of the premises. Except, however, that the initial monthly rent and yearly rent increases for the
option period shall not be less than that provided during the initial lease term.

Landlord and Tenant shall have thirty (30) days after Landlord receives the option
notice within which to agree on the then-fair market rental value of the premises. If Landlord
and Tenant are unable to agree on the then-fair market valie of the premises during that period,
the then-fair market rental value of the premises shall be determined as follows:

Within seven (7) days after the expiration of the thirty (30) day period set forth in
the preceding paragraph, Landlord and Tenant shall each, at their own expense, appoint a real
estate appraiser with at least five (5) years' full-time comimercial appraisal experience in the area
in which the premises arc located to determine the then-fair market rental value of the premises.
If either Landlord or Tenant does not appoint an appraiser within ten (10} days after receiving
notice by the other of the name of ifs appraiser, the single appraiser appointed will be the sole
appraiser and will set the then-fair market rental value of the premises. If two appraisers are
appointed, they will meet promptly and attempt to agree upon the then-fair market rental value of
the premises.
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if the two appraisers are unable to agree within thirty (30) days after the second
appraiser has been appointed, they shall attempt to select a third appraiser within ten (10} days
after said thirty (30) day period. I they are unable to agree on the third appraiser, cither
Landlord or Tenant, by giving ten (10) days' prior notice to the other, can apply to the president
of the Alameda County Real Estate Board or the American Arbitration Association for the
selection of a third appraiser. The third appraiser, however sclected, must meet the gualifications
stated in this subsection and be a person who has not previously acted in any capacity for either
Landlord or Tenant. Landlord and Tenant shall each bear one-half (1/2) of the cost of appointing
the third appraiser and of paying the third appraiser's fee.

Within thirty (30) days after the sclection of the third appraiser, the appraisers
shall attemipt to agree upon the then-fair market rental value of the premises. If a majority of the
appraisers is unable to so agree, the three appraisals will be averaged and the average shall be the
then-fair market rental value of the premises,

33. HOLDING QOVER

If Tenant remains in possession of the premises with Landlord's consent after the
expiration of the term of this lease without having excrcised any option to renew this lease, or
after the termination of any such option period, such possession by Tenant shall be constirued to
be a tenancy from month-to~-month, terminable on thirty (30) days’ notice given at any time by
cither party, All provisions of this lease, except those pertaining to term, shall apply to the
month-to~-month tenancy.

34. SURRENDER OF PREMISES, REMOVAL OF PERSONAL PROPERTY

At the termination of this lease, Tenant shall: 1) give up and surrender the
premises, in as good state and condition as reasonable use and wear and tear thereof will permit,
damage by fire and the elements excepted; and 2) remove all property which is not a fixture of or
permanent attachment to the premises and which is owned and was installed by Tenant during
the term of this lease.

35, TERMS BINDING ON SUCCESSORS

All the terms, covenanis and conditions of this lease shall inure to the benefit of
and be binding upon the successors and assigns of the parties to this lease. The provisions of this
section shall not be deemed as a waiver of any of the conditions against assignruent set forth
above.

3s5. TIME OF ESSENCE

Time shall be of the essence of each provision of this lease.
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37. COVENANTS AND CONDITIONS

Each term and each provision of this lease performable by Tenant shall be
construed to be both a covenant and condition.

38, GOVERNING LAW

The laws of the State of California shall govern this lease.

39, ENTIRE AGREEMENT, AMENDMENTS

This lease and all exhibits attached and any documents expressly incorporated by
reference contain the entire agreement between the partics regarding the Icase of the premises
described herein and shall supersede any and all prior agreements, oral or written, between the
parties regarding the lease of these premises. This lease cannot be altered or otherwise modified
except by a written amendment.

40. CONSENT OF PARTIES

Whenever consent or approval of either party is required, that party shall not
unreasonably withhold such consent or approval.

41. BUSINESS LICENSE

Tenant certifies that it has obtained or applied for a City of Berkeley business
license number as required by Berkeley Municipal Code Chapter 9.04; or Tenant claims that it is
exempt from the provisions of B.M.C. Ch. 9.04 and has written below the specific BM.C.
section under which it is exempt.

1

1ig
7
it
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IN WITNESS WHEREQF, Landlord and Tenant have executed this lease as of the date
written on the first paragraph of this lease.

LANDLORD
CITY OF BERKELEY

By:
City Manager

THIS LEASE HAS BEEN REGISTERED BY:

APPROVED AS TO FORM
BY THE CITY ATTORNEY
OF THE CITY OF BERKELEY

6/2004 City Auditor

ATTEST:

Deputy City Clerk

TENANT

Signature

Title

City of Berkeley Business License No.
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Telegraph Channing Mall Leass: Exhibit B
RULES AND REGULATIONS FOR BHOPPING MALL

Tenant shall comply with the following Rules and Regulations. Lanclord shall not be responaible
to Tenart for the failure of any other tenant or occupant of the buliding o comply with any of
fhese Rules and Rsgulations.,

No sign, placard, picture, name, adverlissment, or nolics visible from the exterior of the
pramises will be insoribed, painted, affixed, or ctherwise displaved by tenant on any part of the
shopping mall withow the prior writien consent of landiord. Landiord vaill adopt and furnish o
ier‘aﬁ’z general guidelines relating 1o signs inside he shopping mall Tenam agnees o pomply
with thogse gl aiei nes. Al approvad signs o efiering on doors will be printed, painted, affsxm of
m wibed al the expenss of the lenant by & person approved in wiiting by landiord. Materiad

wistble culsids the shopping mall will not be panmitted

The directory of the shopping msll (7 any) will be provided for the display of the naome and
keostion of fenaris, and %sﬂwim_d reserves the szeh* o axclude any other names from the
dirsctary. Any addifions! name thal tenant desires {o place upon the divectory must be first
approaved by landiord, and, i 5o approved, a chargs will be made for the addifional name,

Tanant shall assume al resmns lity for profecting the pramises from thefi, robbery, pilferage,
vardalism, damags, or wasty, mc:iufj ing kesping doors Iocked and other means of entry to the
pramises closad and {urning off all water faucets, water appavstus, and utilities. Tenand shalt ks
responsible for any waste or damage o the proamises or any injuries susiained by other tenants
ar occupants of the shopping malt or Landlord for Tenant's neghgent or willful apls or omissions
i protecing the premises a5 sat forth hersin,

Landiord may wabeg gy ong or more of these rudes and regulations for the banefit of any
particular onant or tenants, bul no waiver by landlord will e construad as 5 walver of those
rules and regulations in favor of any other tenant or tenants, nor prevent landiond from enforeing
any of those rules and regulalions against any or all of the enants of the shopping mall, Any
walver of these ruddes and regulations by Landiord shall be in wiiting.

Landiord reserves the dght atany time 1o change o reseind any one ormore of these Rudes

ane} Regulations of 10 make any additions! reasonable Rules snd Reguistions that, in Landlord’s
udgment, may he nenessary for

A The managemen, safely, care, and cleaniinsss of the Pramises, Building, and Real Property.
B. The presservation of good arder; and
G, The conventience of other oecupants and lanants in the Promises, Bullding, and Real Properly.

Mo store merchandise andiny d'smays shall be placed In the mall corridor or biogk the path of
travel withi n &rw part of the shopping mall at any Sme
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