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BERKELEY CITY COUNCIL PUBLIC SAFETY COMMITTEE
SPECIAL MEETING

Monday, September 27, 2021
10:30 AM

Committee Members:

Councilmembers Rashi Kesarwani, Susan Wengraf, and Ben Bartlett
Alternate: Councilmember Terry Taplin

PUBLIC ADVISORY: THIS MEETING WILL BE CONDUCTED EXCLUSIVELY THROUGH
VIDEOCONFERENCE AND TELECONFERENCE

Pursuant to Section 3 of Executive Order N-29-20, issued by Governor Newsom on March 17,
2020, this meeting of the City Council Public Safety Policy Committee will be conducted
exclusively through teleconference and Zoom videoconference. Please be advised that
pursuant to the Executive Order, and to ensure the health and safety of the public by limiting
human contact that could spread the COVID-19 virus, there will not be a physical meeting
location available.

To access the meeting remotely using the internet: Join from a PC, Mac, iPad, iPhone, or
Android device: Use URL - https://us02web.zoom.us/j/84955851613. If you do not wish for your
name to appear on the screen, then use the drop down menu and click on "rename" to rename
yourself to be anonymous. To request to speak, use the “raise hand” icon on the screen.

To join by phone: Dial 1-669-900-9128 or 1-877-853-5257 (Toll Free) and Enter Meeting ID:
849 5585 1613. If you wish to comment during the public comment portion of the agenda, press
*9 and wait to be recognized by the Chair.

Written communications submitted by mail or e-mail to the Public Safety Policy Committee by

5:00 p.m. the Friday before the Committee meeting will be distributed to the members of the
Committee in advance of the meeting and retained as part of the official record.
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AGENDA

Roll Call

Committee Action Items

The public may comment on each item listed on the agenda for action as the item is taken up. The Chair
will determine the number of persons interested in speaking on each item. Up to ten (10) speakers may

speak for two minutes. If there are more than ten persons interested in speaking, the Chair may limit the
public comment for all speakers to one minute per speaker. Speakers are permitted to yield their time to
one other speaker, however no one speaker shall have more than four minutes.

Following review and discussion of the items listed below, the Committee may continue an item to a future
committee meeting, or refer the item to the City Council.

1. Ghost Gun Ordinance

From: Councilmember Taplin (Author), Councilmember Hahn (Co-Sponsor),
Councilmember Bartlett (Co-Sponsor)

Referred: July 12, 2021

Due: January 28, 2022

Recommendation: Adopt an Ordinance amending the Berkeley Municipal Code to
prohibit any person other than a licensed manufacturer or importer from possessing,
selling, offering for sale, transferring, purchasing, transporting, receiving, or
manufacturing an unfinished firearm frame or receiver that has not been imprinted
with a serial number, subject to certain exceptions pursuant to state law; and
prohibiting any person from possessing, manufacturing or assembling a firearm that
has not been imprinted with a serial number, subject to certain exceptions pursuant
to state law.

Financial Implications: Staff time

Contact: Terry Taplin, Councilmember, District 2, (510) 981-7120

Items for Future Agendas

e Discussion of items to be added to future agendas

Adjournment

Written communications addressed to the Public Safety Committee and submitted to the City Clerk
Department will be distributed to the Committee prior to the meeting.

This meeting will be conducted in accordance with the Brown Act, Government Code Section 54953.
Members of the City Council who are not members of the standing committee may attend a standing
committee meeting even if it results in a quorum being present, provided that the nhon-members only act
as observers and do not participate in the meeting. If only one member of the Council who is not a
member of the committee is present for the meeting, the member may participate in the meeting because
less than a quorum of the full Council is present. Any member of the public may attend this meeting.
Questions regarding this matter may be addressed to Mark Numainville, City Clerk, (510) 981-6900.
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To request a disability-related accommodation(s) to participate in the meeting, including
auxiliary aids or services, please contact the Disability Services specialist at (510) 981-6418

! COMMUNICATION ACCESS INFORMATION:
(V) or (510) 981-6347 (TDD) at least three business days before the meeting date.

| hereby certify that the agenda for this meeting of the Standing Committee of the Berkeley City Council
was posted at the display case located near the walkway in front of the Maudelle Shirek Building, 2134
Martin Luther King Jr. Way, as well as on the City’s website, on September 23, 2021.

Mod M)

Mark Numainville, City Clerk

Communications

Communications submitted to City Council Policy Committees are on file in the City Clerk Department at
2180 Milvia Street, 1st Floor, Berkeley, CA, and are available upon request by contacting the City Clerk
Department at (510) 981-6908 or policycommittee @cityofberkeley.info.
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CONSENT CALENDAR
July 27, 2021
Public Safety Committee

To: Honorable Mayor and Members of the City Council

From: Councilmember Taplin
Subject: Ghost Gun PrecurserParts-Ordinance
RECOMMENDATION

Refer-to-the City Manager-the-development-ofAdopt an ordinance amending the

Berkeley Municipal Code to prohibit any person other than a licensed manufacturer or
importer from possessing, selling, offering for sale, transferring, purchasing,
transporting, receiving, or manufacturing an unfinished firearm frame or receiver that
has not been imprinted with a serial number, subject to certain exceptions pursuant to
state law; and prohibiting any person from possessing, manufacturing or assembling a
firearm that has not been imprinted with a serial number, subject to certain exceptions

pursuant to state law;-and-return-such-an-ordinance-to-the-Gity-Couneil.

FINANCIAL IMPLICATIONS
Staff time.

CURRENT SITUATION AND ITS EFFECTS

Prohibiting the sale, distribution, and possession of precursor parts for Privately
Manufactured Firearms (PMFs), commonly known as “ghost guns,” is a Strategic Plan
Priority Project, advancing our goal to create a resilient, safe, connected, and prepared
city.

“Ghost guns” are untraceable and unregulated firearms that are often assembled by
unlicensed individuals using build-it-yourself kits. The main precursor part of an
assembled firearm is an unfinished “frame” or “receiver,” which contains the firing
mechanism, to which other parts are attached. Federal law regulates firearm frames
and receivers, but not unfinished (or sometimes referred to as “80 percent”) receivers
and frames. These unfinished parts, commonly known as “precursor parts,” are not
considered “firearms” under the Gun Control Act, so manufacturers and importers are
not required to engrave them with serial numbers, record the identities of their
purchasers, or run background checks on customers. (18 U.S.C 921, 27 CFR 478.92.)
Privately Manufactured Firearms (PMFs) are known as “ghost guns” because they are
assembled using an unfinished frame or receiver that does not have a unique serial
number allowing it to be traced to the manufacturer, dealer, and purchaser.

2180 Milvia Street, Berkeley, CA 94704 o Tel: (510) 981-7120 e TDD: (510) 981-6903
E-Mail: TTapin@cityofberkeley.info
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Ghost Gun Ordinance CONSENT CALENDAR
July 27, 2021

When an end user assembles the gun, California law mandates that they first apply for
a serial number from the California Department of Justice, engrave the number on the
gun within 10 days of assembly, and then provide information about the gun and the
identity of its owner to the DOJ. (Penal Code 29180.) However, this requirement is
trivially easy to evade. The lack of background checks makes it possible for persons
whom the law recognizes as too dangerous to be permitted to purchase a firearm to still
acquire them at a lower cost. The absence of a serial number on ghost guns hinders
criminal investigations, endangering public safety.

City law does not regulate the possession, sale, transfer, or manufacture of unfinished
firearm parts including frames and receivers. Pursuant to AB-857 (2016), state law as of
July 1, 2022 will require that the sale or transfer of precursor parts to be processed by a
licensed vendor in a face to face transaction with a background check. City law also
does not regulate the manufacture or assembly of firearms that lack serial numbers.
State law requires a person who wishes to self-manufacture or assemble a firearm to
obtain a serial number from the California Department of Justice pursuant to Penal
Code Section 30400 and affix it to the firearm within 10 days of manufacturing or
assembling the firearm, and submit to a background check pursuant to Penal Code
Section 30400. Possession of an un-serialized PMF is a misdemeanor violation of
California Penal Code Section 29180, but even under the new California law, the onus
to provide a serial number is on the assembler of the parts rather than the vendor,
making the law much easier to evade.

BACKGROUND

Currently, anyone in California with cash on hand can purchase the parts to make a
PMF from the Internet. For example, the Polymer80 website! has “80%” kits that are
completely legal for California residents to purchase online and ship to their house. As
of July 2021, no background checks, waiting periods, sale records, age restrictions, or
limits on numbers of purchases apply to purchases of precursor parts or kits.

The California Bureau of Firearms seized 512% more ghost guns from persons
identified through the Armed Prohibited Persons System database in 2019 than in 2018.
The federal Bureau of Alcohol, Tobacco, and Firearms (ATF) reported in 2019 that 30%
of crime guns it recovered in California were ghost guns. In 2020, California far
outpaced any other state in PMF seizures at 4,642. Overall, California accounted for
65% of all PMF seizures in the country. In January 2020, the ATF’s Los Angeles Field
Division reported that over 40% of its cases involved these weapons. In February 2021,
the Los Angeles City Attorney announced that law enforcement had recovered over 700
Polymer80 ghost guns, one brand of ghost gun parts/kits, in Los Angeles in 2020.

Ghost guns have been used in a wide variety of crimes in California, including
homicides, robberies, school shootings, mass shootings, killings of law enforcement
officers, and domestic violence. According to Berkeley’s Interim Police Chief Jennifer
Louis, 11 of the 49 guns recovered by the Berkeley Police Department? were “ghost

1 https://www.polymer80.com/
2 Community Safety Town Hall. (2021, June 24). Vice Mayor Droste et al.
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Ghost Gun Ordinance CONSENT CALENDAR
July 27, 2021

guns,” including a fully automatic firearm used at an April 22 shooting?® at Fairview and

Harper streets.

ENVIRONMENTAL SUSTAINABILITY AND CLIMATE IMPACTS
None.

CONTACT PERSON
Councilmember Terry Taplin Council District 2  510-981-7120

ATTACHMENTS
1. Model Ordinance

3 Raguso, E. (2021, May 17). Felon charged with stalking, gunfire in Berkeley. Berkeleyside. Retrieved
from https://www.berkeleyside.org/2021/05/17/alvin-monroe-shooting-stalking-investigation-berkeley
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MODEL ORDINANCE BANNING POSSESSION, SALE, AND MANUFACTURE OF
UNFINISHED FRAMES AND RECEIVERS AND UNSERIALIZED FIREARMS

WHY LOCAL LAWS ARE NEEDED

1. The increasing availability of ghost guns and the components to assemble them threatens to
undermine the effectiveness of gun safety laws critical to public health and safety.

2. Ghost guns are untraceable firearms that are often assembled by unlicensed individuals
using build-it-yourself kits. The main precursor part of an assembled firearm is an
unfinished “frame” or “receiver,” which contains the firing mechanism, to which other parts
are attached. Unfinished frames and receivers are often referred to as “80%” receivers or
frames, because they are manufactured just below the percentage of completion that would
qualify them as firearms under federal and state law. Sellers often package together an
unfinished frame or receiver with all the other parts needed to assemble a ghost gun in a
build-it-yourself kit, with the specific purpose of avoiding firearms regulations. Assembling
the parts into a lethal ghost gun can readily be done by untrained amateurs using common
household tools and has been described as “ridiculously easy.”?

3. Ghost gun precursor parts and kits are typically sold by unregulated sellers online, in store
fronts, or at gun shows, without the protections that California and federal law apply to the
manufacture, sale, and transfer of firearms. No background checks, waiting periods, sale
records, age restrictions, or limits on numbers of purchases apply to purchases of precursor
parts or Kkits. In addition, unlike guns produced by licensed firearms manufacturers, a gun
assembled using an unfinished frame or receiver does not have a unique serial number
allowing it to be traced to the manufacturer, dealer, and purchaser—hence the term “ghost
gun.” Although current California law requires individuals who assemble firearms to apply
for and affix a serial number, which requires a background check,those requirements are not
enforced and it is all too easy for prohibited individuals to evade them.

4. Sales of ghost gun precursor parts and Kits present serious safety risks. They are able to
skirt the critical consumer safety requirements that apply to new models of handguns sold
by licensed dealers and manufacturers in California. California’s Unsafe Handgun Act
(UHA) is designed to ensure that firearms sold in the state function properly and are
equipped with lifesaving features that protect lawful users and aid law enforcement in
identifying individuals who have criminally misused firearms to endanger the public.
However, ghost guns assembled from precursor parts and Kits typically fail to include
essential safety features mandated by the Act, such as passing drop safety tests and

T A police officer who built a Glock-replica handgun from parts said it was “ridiculously easy” to do it. Stefanie
Dazio, “Teen used ‘ghost gun’ in California high school shooting,” abcnews.go.com, Nov. 21, 2019,
https://abcnews.go.com/US/wireStory/teen-ghost-gun-california-high-school-shooting-67201760.
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including chamber loaded indicators (which show whether a gun is loaded) and
microstamping technology (which allows bullets to be traced to the gun that fired them). A
firearm assembled by an untrained amateur also may be of poor quality and unsafe. And
purchasers of precursor parts and build kits typically avoid completing the firearms safety
test that California requires of firearms purchasers.

5. As ghost gun precursor parts and kits become increasingly available throughout California,
the threat to public safety also increases. California police records show that ghost guns
have been recovered in a variety of crimes, including homicides, robberies, active shooter
incidents, and domestic violence cases. In many instances, the perpetrators sought out ghost
guns precisely because they knew they could not pass a background check.? The California
Bureau of Firearms seized 512% more ghost guns from persons identified through the
Armed Prohibited Persons System database in 2019 than in 2018.2 The ATF recently
reported that 30% of crime guns it recovered in California were ghost guns.* In January
2020, the ATF’s Los Angeles Field Division reported that over 40% of its cases involved
these weapons.®

6. California law currently requires anyone who builds a ghost gun to apply to the state
Department of Justice (DOJ) for a serial number to be affixed to the gun and undergo a
background check.® Data show there has been minimal compliance with the law.’

7. In 2019, the California Legislature enacted AB 879 to strengthen its ghost gun regulations
and bring needed accountability, transparency, and regulation to the sale and transfer of
firearm precursor parts. Once in effect, the new law will treat the sale of firearm precursor
parts in a manner similar to the sale of ammunition under California law by requiring sellers
to obtain a vendor license to sell more than one precursor part in any 30-day period. It will

2 Alain Stephens, “Ghost Guns Are Everywhere in California,” thetrace.org, May 17, 2019,
https://www.thetrace.org/2019/05/ghost-gun-california-crime/.

3 California Office of the Attorney General, Department of Justice, APPS 2019, Annual Report to the Legislature
18, https://oag.ca.gov/sites/all/files/agweb/pdfs/publications/apps-2019.pdf.

4 Alain Stephens, “Ghost Guns Are Everywhere in California,” thetrace.org, May 17, 2019,
https://www.thetrace.org/2019/05/ghost-gun-california-crime/.

5 Brandi Hitt, ““Ghost guns’ investigation: Law enforcement seeing unserialized firearms on daily basis in SoCal,”
abc7.com, January 20, 2020, https://abc7.com/5893043/.

6 Cal. Penal Code § 29180(b): “[P]rior to manufacturing or assembling a firearm, a person manufacturing or
assembling the firearm shall ... (1) [a]pply to the Department of Justice for a unique serial number ... pursuant to
section 29182 [,] (2) ... [w]ithin 10 days of manufacturing or assembling [the] firearm ... [cause] the unique serial
number ... [to] be engraved or permanently affixed to the firearm in a manner that meets or exceeds the
requirements imposed ... [on firearms manufacturers by federal law] ... [and] (3) [a]fter the serial number provided
by the department is engraved or otherwise permanently affixed to the firearm, ... shall notify the department of that
fact ... with sufficient information to identify the owner of the firearm, the unique serial number ... provided by the
department, and the firearm ....” Section 29180(c) applies the identical requirement to any person who, as of July 1,
2018, owned a firearm that had not previously been serialized voluntarily under state law or by federal requirement.

7 Alain Stephens, “Ghost Guns Are Everywhere in California,” thetrace.org, May 17, 2019,
https://www.thetrace.org/2019/05/ghost-gun-california-crime/.
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also require sales of precursor parts by any party to be conducted in person, through licensed
precursor part vendors, pursuant to a background check and sale record. Licensed vendors
will also be required to comply with additional public safety laws similar to those governing
firearm dealers and ammunition vendors under California law, including ensuring
employees who handle firearm precursor parts regularly pass background checks and
restrictions on trafficking of firearm precursor parts or delivery of such products to minors
under 21 and other people ineligible to receive them.

8. However, even when the new law takes effect on July 1, 2022, it will not require vendors to
sell precursor parts with serial numbers already affixed and instead will still rely on
purchasers to apply for and affix serial numbers themselves a—process that is currently rife
with non-compliance.

9. On the federal level, Congress is deadlocked, so a federal law banning ghost guns is not in
the cards in the foreseeable future. President Biden issued an executive order in June
directing the Attorney General to address the issue, and the AG has now issued proposed
federal regulations that will treat unfinished frames/receivers as firearms. This is an
important step forward but it will take months until a final regulation is published and even
further delay if the regulation is challenged by the gun industry. And executive orders are
subject to change when there is a change in administration.

10. The bottom line is that we can’t wait until we get strong state and federal laws in place. We
must act now on the local level, which will not only protect local jurisdictions but also will
help spur action at the state level.

MODEL ORDINANCE

Prohibition on unfinished frames or receivers and unserialized firearms; penalty.

A. As used in this section, “Unfinished Frame or Receiver” means a piece of any material that
does not constitute the frame or receiver of a firearm, rifle, or shotgun but that has been shaped or
formed in any way for the purpose of becoming the frame or receiver of a firearm, rifle, or shotgun,
and which may readily be made into a functional frame or receiver through milling, drilling, or
other means. The term shall not include a piece of material that has had its size or external shape
altered to facilitate transportation or storage or has had its chemical composition altered.

B. As used in this section, “Manufacture” means to fabricate, make, form, produce or construct,
by manual labor or by machinery.

C. As used in this section, “Assemble” means to fit together component parts.

D. As used in this section, “Federal Firearms Importer” means a licensed importer pursuant to 18
U.S. Code 8§ 921(a)(9).

10
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E. As used in this section, “Federal Firearms Manufacturer” means a licensed manufacturer
pursuant to 18 U.S. Code § 921(a)(10).

F. It shall be unlawful for any person to possess, transport, purchase, or receive an unfinished
frame or receiver, unless either (1) the party possessing, transporting, or receiving the unfinished
frame or receiver is a Federal Firearms Importer, a Federal Firearms Manufacturer, or holds a
current firearm precursor part vendor licensed issued pursuant to California Penal Code section
30485, or (2) the unfinished frame or receiver is either required by federal law to be, and has been,
imprinted with a serial number issued by a Federal Firearms Importer or Federal Firearms
Manufacturer, or has been engraved or permanently affixed with a serial number provided by the
California Department of Justice.

G. It shall be unlawful for any person to sell, offer to sell, transfer, an unfinished frame or receiver,
unless either (1) the party receiving the unfinished frame or receiver is a Federal Firearms Importer,
a Federal Firearms Manufacturer, or holds a current firearm precursor part vendor licensed issued
pursuant to California Penal Code section 30485, or (2) the unfinished frame or receiver is either
required by federal law to be, and has been, imprinted with a serial number issued by a Federal
Firearms Importer or Federal Firearms Manufacturer, or has been engraved or permanently affixed
with a serial number provided by the California Department of Justice.

H. It shall be unlawful for any person to manufacture, cause to be manufactured, assemble, or
cause to be assembled a firearm unless the firearm is either (1) imprinted with a serial number
issued by a Federal Firearms Importer or Federal Firearms Manufacturer in compliance with all
federal laws and regulations regulating the manufacture and import of firearms or (2) engraved or
permanently affixed with a serial number provided by the California Department of Justice and
the person who manufactured, assembled, or caused to be assembled the firearm has provided the
Department with sufficient information to identify the owner of the firearm, the unique serial
number or mark of identification provided by the Department, and the firearm in a manner
prescribed by the department.

I. It shall be unlawful for any person to possess, offer to sell, transfer, purchase, transport or receive
a firearm that is not either imprinted with a serial number issued by a Federal Firearms Importer
or Federal Firearms Manufacturer in compliance with all federal laws and regulations regulating
the manufacture and import of firearms, or engraved or permanently affixed with a serial number
provided by the California Department of Justice, unless the party possessing or receiving the
firearm is a law-enforcement agency or a Federal Firearms Importer or Federal Firearms
Manufacturer.

J. Sections F and G shall not apply to an unfinished from or receiver that is in possession of:

1. an employee or sworn peace officer of a local, state, or federal law enforcement agency, if
the individual is acting in connection with official duties; or

2. acommon carrier licensed under state law, or a motor carrier, air carrier or carrier affiliated
with an air carrier through common controlling interest that is subject to United States Code

11
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Title 49, or an authorized agent of any such carrier, when acting in the course and scope
of duties incident to the receipt, processing, transportation, or delivery of property.

K. Section H shall not apply to a firearm that:

1.

is in possession of an employee or sworn peace officer of a local, state, or federal law
enforcement agency, if the individual is acting in connection with official duties;

has been rendered permanently inoperable; or

Is in possession of a common carrier licensed under state law, or a motor carrier, air carrier
or carrier affiliated with an air carrier through common controlling interest that is subject
to United States Code Title 49, or an authorized agent of any such carrier, when acting in
the course and scope of duties incident to the receipt, processing, transportation, or delivery
of property.

L. Section I shall not apply to a firearm that:

1.

no

o

IS in possession of an employee or sworn peace officer of a local, state, or federal law
enforcement agency, if the individual is acting in connection with official duties;

has been rendered permanently inoperable;

IS in possession of a common carrier licensed under state law, or a motor carrier, air carrier
or carrier affiliated with an air carrier through common controlling interest that is subject
to United States Code Title 49, or an authorized agent of any such carrier, when acting in
the course and scope of duties incident to the receipt, processing, transportation, or delivery
of property.

is an antique firearm as defined in California Penal Code § 16170;

predates 1968;

has been determined to be a collector’s item pursuant to 26 U.S.C. Chapter 53 or a curio
or relic pursuant to 18 U.S.C. Chapter 44; or

has been entered into the centralized registry set forth in Section 11106 of the Penal Code
prior to July 1, 2018, as being owned by a specific individual or entity if that firearm has
assigned to it a distinguishing number or mark of identification.

M. Upon enactment of this ordinance, the [city/county agency] shall promptly take reasonable
efforts to inform all residents of its terms. The information shall include notice that all residents
who possess any unfinished frame or receiver or any assembled or manufactured firearm that lacks
a serial number required under subsections F, G, H, or | of this section will not be penalized under
this section if they surrender the non-complying unfinished frame or receiver or assembled firearm
to a law enforcement agent or agency.

N. Violations of subsections G of this section, or violations stemming from the same transaction,
is punishable as a Class 1 Misdemeanor.

O. The first violation of subsections F, H, | of this section is punishable as a [Class 1]
Misdemeanor, unless the violator possesses, transports or receives 3 or fewer firearms or

12
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unfinished frames or receivers, surrenders those firearms or unfinished frames or receivers to law
enforcement, and does not commit additional violations of this section in the year following the
violation, in which case the first violation will not be penalized. Any and all other or subsequent
violations of subsections F, H or | of this section are punishable as a Class 4 Felony.

P. Except for Subsections F, H and | of this section, this ordinance will take effect [earliest possible
date under city/county law]. Subsections F, H and | of this section will take effect [90 days] after
the other provisions of the ordinance take effect.

Q. If any provision of this article is found to be unconstitutional or otherwise invalid by any court
of competent jurisdiction, that invalidity shall not affect the remaining provisions that can be
implemented without the invalid provision, and to this end, the provisions of this article are
declared to be severable.

CRIMINAL JUSTICE CONCERNS

The primary purpose of these ordinances is to prevent the proliferation of ghost guns into our
communities. It is imperative that we be mindful of how the ordinances can and will be applied,
and that we work to ensure they do not further criminal justice disparities. The Model Ordinance
contains three key provisions that we believe are key to addressing these concerns:

1. Delayed enactment on the prohibition of possession, to ensure that those who are
currently in possession of precursor parts and/or ghost guns have time to either dispose of
these items or get them properly serialized.

2. A strong education campaign, working with community based organizations, to ensure
that people in the community are well aware of the new requirements concerning
precursor parts and ghost guns.

3. Reasonable and escalating penalties that focus primarily on penalizing those who are
profiting by selling and trafficking precursor parts and ghost guns, and that allow
opportunities for individuals to comply with the law without penalties.

PREEMPTION ISSUES AND RELEVANT CASES

California has been extremely active in enacting gun safety legislation but there is no indication
the state ever intended to prevent local governments from enacting their own laws addressing
this issue. To the contrary, many of the state’s gun-safety laws have been enacted after local
governments took action. On the specific issue of regulating precursor parts or ghost guns, there
IS no state law that would preclude city or county ordinances.

We believe that Penal Code § 29180, which requires individuals to obtain serial numbers from
the Department of Justice before assembling a firearm and to affix the serial number to the
assembled weapon, does not does not fully and completely cover the subject matter of the statute
or meet either of the other tests for implied preemption. The state simply has set up a process for

13
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purchasing precursor parts and applying serial numbers to assembled firearms but does not
establish a right to purchase the parts that would preclude local action. Similarly, AB 879
creates additional procedures for the sales of firearm precursor parts and does not address or
preclude local laws making it illegal for end users to buy, own, or sell unserialized frames,
receivers, or firearms.

Finally, no part of the proposed ordinance—including the provision that would ban possession or
sale of existing unserialized firearms—is a total ban on the possession of firearms, as was held
preempted in Fiscal v. City and County of San Francisco (Ct.App. 2008) 158 Cal.App.4th 895.
The proposed ordinance would permit local residents to own precursor parts and assembled
firearms, so long as they were serialized. In addition, the portion of Fiscal that addressed the
total ban on firearm possession relied on Penal Code section 12026, as clarified by Government
Code section 53071, which declares the legislature’s intent “to occupy the field of registration
and licensing of commercially manufactured firearms,” not self-assembled firearms (emphasis
added). Similarly, the Fiscal court’s holding that the Unsafe Handgun Act preempted a local
ordinance banning sales of handguns does not apply to the portion of the proposed ordinance that
addresses the sale of precursor parts. As to the proposed ordinance’s provisions banning the
manufacture and sale of unserialized firearms, although the language of the UHA appears broad
enough to encompass the manufacture and sale of unserialized handguns,? in practice, it appears
that standards under the UHA are not being applied to unserialized handguns. Even if the UHA
standards were applied, the UHA addresses only firearms capable of being concealed on a person
and does not cover long guns.

Case law:

Cal. Rifle & Pistol Ass'n v. City of W. Hollywood (1998) 66 Cal.App.4th 1302
Suter v. City of Lafayette (1997) 57 Cal.App.4th 1109

Fiscal v. CCSF (2008) 158 Cal.App.4th 895

Doe v. CCSF (1982) 136 Cal.App.3d 509

Great Western Shows, Inc. v. County of Los Angeles (2002) 27 Cal.4th 853
Nordyke v. King (Cal. 2002) 44 P.3d 133

Calguns Foundation, Inc. v. County of San Mateo (2013) 218 Cal.App.4th 661
Sherwin-Williams Co. v. City of Los Angeles (Cal. 1993) 844 P.2d 534

Fisher v. City of Berkeley (1984) 37 Cal.3d 644

Tri County Apartment Assn. v. City of Mountain View (1987) 196 Cal.App.3d 1283
Morehart v. County of Santa Barbara(1994) 7 Cal.4th 725

City of Riverside v. Inland Empire Patients Health & Wellness Center, Inc. (2013) 56
Cal. 4th 729

8 The UHA defines an unsafe handgun as “any pistol, revolver, or other firearm capable of being concealed upon the
person“ that lacks specified safety features, Penal Code 31910, and sets penalties for a person “who manufactures or
causes to be manufactured, imports into the state for sale, keeps for sale, offers or exposes for sale, gives, or lends an
unsafe handgun, Penal Code 3200(a)(1).
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e American Financial Services Assn. v. City of Oakland (2005) 34 Cal.4th 1239, 1252—
1257
e T-Mobile West LLC v. City and County of San Francisco 6 Cal.5th 1107
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CONSENT CALENDAR
July 27, 2021
Public Safety Committee

To: Honorable Mayor and Members of the City Council

From: Councilmember Taplin (Author), Councilmember Hahn (Co-Sponsor),
Councilmember Bartlett (Co-Sponsor)

Subject: Ghost Gun Precursor Parts Ordinance

RECOMMENDATION

Refer to the City Manager the development of an ordinance amending the Berkeley
Municipal Code to prohibit any person other than a licensed manufacturer or importer
from possessing, selling, offering for sale, transferring, purchasing, transporting,
receiving, or manufacturing an unfinished firearm frame or receiver that has not been
imprinted with a serial number, subject to certain exceptions pursuant to state law; and
prohibiting any person from manufacturing or assembling a firearm that has not been
imprinted with a serial number, subject to certain exceptions pursuant to state law; and
return such an ordinance to the City Council.

FINANCIAL IMPLICATIONS
Staff time.

CURRENT SITUATION AND ITS EFFECTS

Prohibiting the sale, distribution, and possession of precursor parts for Privately
Manufactured Firearms (PMFs), commonly known as “ghost guns,” is a Strategic Plan
Priority Project, advancing our goal to create a resilient, safe, connected, and prepared
city.

“Ghost guns” are untraceable and unregulated firearms that are often assembled by
unlicensed individuals using build-it-yourself kits. The main precursor part of an
assembled firearm is an unfinished “frame” or “receiver,” which contains the firing
mechanism, to which other parts are attached. Federal law regulates firearm frames
and receivers, but not unfinished (or sometimes referred to as “80 percent”) receivers
and frames. These unfinished parts, commonly known as “precursor parts,” are not
considered “firearms” under the Gun Control Act, so manufacturers and importers are
not required to engrave them with serial numbers, record the identities of their
purchasers, or run background checks on customers. (18 U.S.C 921, 27 CFR 478.92.)
Privately Manufactured Firearms (PMFs) are known as “ghost guns” because they are
assembled using an unfinished frame or receiver that does not have a unique serial
number allowing it to be traced to the manufacturer, dealer, and purchaser.

2180 Milvia Street, Berkeley, CA 94704 o Tel: (510) 981-7120 e TDD: (510) 981-6903 16
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When an end user assembles the gun, California law mandates that they first apply for
a serial number from the California Department of Justice, engrave the number on the
gun within 10 days of assembly, and then provide information about the gun and the
identity of its owner to the DOJ. (Penal Code 29180.) However, this requirement is
trivially easy to evade. The lack of background checks makes it possible for persons
whom the law recognizes as too dangerous to be permitted to purchase a firearm to still
acquire them at a lower cost. The absence of a serial number on ghost guns hinders
criminal investigations, endangering public safety.

City law does not regulate the possession, sale, transfer, or manufacture of unfinished
firearm parts including frames and receivers. Pursuant to AB-857 (2016), state law as of
July 1, 2022 will require that the sale or transfer of precursor parts to be processed by a
licensed vendor in a face to face transaction with a background check. City law also
does not regulate the manufacture or assembly of firearms that lack serial numbers.
State law requires a person who wishes to self-manufacture or assemble a firearm to
obtain a serial number from the California Department of Justice pursuant to Penal
Code Section 30400 and affix it to the firearm within 10 days of manufacturing or
assembling the firearm, and submit to a background check pursuant to Penal Code
Section 30400. Possession of an un-serialized PMF is a misdemeanor violation of
California Penal Code Section 29180, but even under the new California law, the onus
to provide a serial number is on the assembler of the parts rather than the vendor,
making the law much easier to evade.

BACKGROUND

Currently, anyone in California with cash on hand can purchase the parts to make a
PMF from the Internet. For example, the Polymer80 website! has “80%” kits that are
completely legal for California residents to purchase online and ship to their house. As
of July 2021, no background checks, waiting periods, sale records, age restrictions, or
limits on numbers of purchases apply to purchases of precursor parts or kits.

The California Bureau of Firearms seized 512% more ghost guns from persons
identified through the Armed Prohibited Persons System database in 2019 than in 2018.
The federal Bureau of Alcohol, Tobacco, and Firearms (ATF) reported in 2019 that 30%
of crime guns it recovered in California were ghost guns. In 2020, California far
outpaced any other state in PMF seizures at 4,642. Overall, California accounted for
65% of all PMF seizures in the country. In January 2020, the ATF’s Los Angeles Field
Division reported that over 40% of its cases involved these weapons. In February 2021,
the Los Angeles City Attorney announced that law enforcement had recovered over 700
Polymer80 ghost guns, one brand of ghost gun parts/kits, in Los Angeles in 2020.

Ghost guns have been used in a wide variety of crimes in California, including
homicides, robberies, school shootings, mass shootings, killings of law enforcement
officers, and domestic violence. According to Berkeley’s Interim Police Chief Jennifer
Louis, 11 of the 49 guns recovered by the Berkeley Police Department? were “ghost

1 https://www.polymer80.com/
2 Community Safety Town Hall. (2021, June 24). Vice Mayor Droste et al.
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guns,” including a fully automatic firearm used at an April 22 shooting?® at Fairview and

Harper streets.

ENVIRONMENTAL SUSTAINABILITY AND CLIMATE IMPACTS
None.

CONTACT PERSON
Councilmember Terry Taplin Council District 2  510-981-7120

3 Raguso, E. (2021, May 17). Felon charged with stalking, gunfire in Berkeley. Berkeleyside. Retrieved
from https://www.berkeleyside.org/2021/05/17/alvin-monroe-shooting-stalking-investigation-berkeley
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