Commission on Labor

AGENDA

Wednesday, September 22, 2021, 7:00 p.m.
To join the meeting online:

https://usO6web.zoom.us/j/82676581042

Commission Secretary: Nathan Dahl Ndahl@cityofberkeley.info; 510-981-5405)

Pursuant to Section 3 of Executive Order N-29-20, issued by Governor Newsom on
March 17, 2020, this meeting of the City Council will be conducted exclusively through
teleconference and Zoom videoconference. Please be advised that pursuant to the
Executive Order and the Shelter-in-Place Order, and to ensure the health and safety of
the public by limiting human contact that could spread the COVID-19 virus, there will
not be a physical meeting location available.

If you do not wish for your name to appear on the screen, then use the drop-down
menu and click on "rename” to rename yourself to be anonymous. To request to
speak, use the “raise hand” icon by rolling over the 946 9829 9750. If you wish to
comment during the public comment portion of the agenda, Press *9 and wait to be
recognized by the Chair.

Preliminary Matters

1. Roll Call

2. Public Comments
The public may comment about any item not on the agenda. Public comments
regarding agenda items will be heard while the Commission is discussing the
item.

3. Approval of Draft July 21, 2021 Meeting Minutes (Attachment 1)

Action Items

The Commission may take action related to any subject listed on the Agenda. Public
comments regarding agenda items will be heard while the Commission is discussing the
item.

4. 2021 Workplan Discussion and Adoption (Attachment 2 — Prior Workplan,
Attachment 3 — Draft Workplan from July 21, 2021 Meeting)

5. Fair Work Week — Subcommittee Progress Report (Attachment 4 -Draft
Ordinance)

6. Discussion of the labor shortage and its impact on economic recovery
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7. Future Agenda Items
8. Additional Meeting dates for 2021 Calendar
9. Announcements

Adjournment

Attachments
1. Draft July 21, 2021 Meeting Minutes
2. Prior Commission on Labor Workplan
3. Draft Workplan From July 21, 2021 Meeting
4. Draft Fair Work Week Ordinance

Please refrain from wearing scented products to this meeting.

COMMUNICATION ACCESS INFORMATION
This meeting is being held in a wheelchair accessible location. To
request a disability-related accommodation(s) to participate in the
meeting, including auxiliary aids or services, please contact the
Disability Services specialist at 981-6418 (V) or 981-6347 (TDD) at
least three business days before the meeting date. Please refrain from
wearing scented products to this meeting.

Communications to Berkeley boards, commissions or committees are public record and will become part
of the City’s electronic records, which are accessible through the City’s website. Please note: e-mail
addresses, names, addresses, and other contact information are not required, but if included in
any communication to a City board, commission or committee, will become part of the public
record. If you do not want your e-mail address or any other contact information to be made public, you
may deliver communications via U.S. Postal Service or in person to the secretary of the relevant board,
commission or committee. If you do not want your contact information included in the public record,
please do not include that information in your communication. Please contact the commission secretary
for further information.

Written material may be viewed in advance of the meeting at the Housing & Community Services
Department, 2180 Milvia, 2" Floor, during regular business hours or at the Berkeley Public Library,
Shattuck/Kittredge Streets, during regular library hours at the Reference Desk. The Commission Agenda
and Minutes may be viewed on the City of Berkeley website: http://www.cityofberkeley.info/commissions.

Secretary:

Nathan Dahl_ _ _ Mailing Address:
Health, Housing & Community Services Commission on Labor
Department Nathan Dahl, Secretary
(510) 981-5405 _ _ 2180 Milvia, 2" Floor
E-mail: Ndahl@cityofberkeley.info Berkeley, CA 94704
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Commission on Labor
DRAFT MINUTES

Wednesday, July 21, 2021, 7:00 p.m.

To join the meeting online:
https://zoom.us/j/97638388941?pwd=MONZRzY5UXh5NO5BR1BwWZ0kvNXZTZz09
Meeting ID: 976 3838 8941Passcode: 324229
To join by phone: Dial 1 (669) 900-6833
Commission Secretary: Kristen Lee (kslee@cityofberkeley.info; 510-981-5427)

Pursuant to Section 3 of Executive Order N-29-20, issued by Governor Newsom on
March 17, 2020, this meeting of the City Council will be conducted exclusively through
teleconference and Zoom videoconference. Please be advised that pursuant to the
Executive Order and the Shelter-in-Place Order, and to ensure the health and safety of
the public by limiting human contact that could spread the COVID-19 virus, there will
not be a physical meeting location available.

If you do not wish for your name to appear on the screen, then use the drop-down
menu and click on "rename" to rename yourself to be anonymous. To request to
speak, use the “raise hand” icon by rolling over the 946 9829 9750. If you wish to
comment during the public comment portion of the agenda, Press *9 and wait to be
recognized by the Chair.

Preliminary Matters

1. Roll Call
Commissioners Present: Osborne, Saginor, Botello, Berne, Schriner, Harlow,
Jones
Staff: Kristen Lee
Members of the Public: 8

2. Public Comments
The public may comment about any item not on the agenda. Public comments
regarding agenda items will be heard while the Commission is discussing the
item.

a. Five members of the public spoke, all in favor of the Commission
reconsidering the Fair Workweek Ordinance referral from Council.

4. Approval of Draft January 20, 2021 Meeting Minutes (Attachment 1)
a. Minutes were approved as written (M/S/C: Schriner/Botello. Ayes: Botello,

Berne, Schriner, Harlow, Jones. Noes: None. Abstentions: Osborne,
Saginor).
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Action Iltems

The Commission may take action related to any subject listed on the Agenda. Public
comments regarding agenda items will be heard while the Commission is discussing the
item.

5. Election of Chair
a. Michael Berne was voted in as Chair (M/S/C: Saginor/Osborne. Ayes:
Botello, Berne, Schriner, Harlow, Osborne, Saginor. Noes: None.
Abstentions: Jones).

6. Election of Vice Chair
a. Kyle Schreiner was voted in as Vice Chair (M/S/C: Berne/Harlow. Ayes:
Botello, Berne, Schriner, Harlow, Osborne, Saginor. Noes: None.
Abstentions: Jones).

~

2021 Workplan Discussion and Adoption (Attachment 2 — Prior Workplan)

a. Chair Berne appointed Saginor, Botello and Harlow to a Fair Workweek
Ordinance subcommittee. This subcommittee will meet before the next
meeting to develop preliminary recommendations on the Fair Workweek
Ordinance referral.

b. Several draft changes were made to the existing workplan (Attachment A),
but discussion of the workplan was tabled until the next meeting, where it
will be a high priority agenda item (M/S/C: Harlow/Schriner. Unanimous).

8. Discussion of new State legislation that would prevent elected prosecutors from
investigating police misconduct if they’ve accepted campaign funds from law-
enforcement unions (https://www.sfchronicle.com/crime/article/New-bill-would-
remove-DAs-from-police-misconduct-
15667589.php?utm campaign=CMS%20Sharing%20To00Is%20(Premium)&utm
source=share-by-email&utm_ medium=email)

a. Chair Berne asked Commissioners to vote on whether this item should
appear on a future agenda. A vote to put this item on a future agenda
failed (M/S/C: Ayes: Berne, Schriner. Noes: Jones. Abstentions: Harlow,
Osborne, Saginor, Botello).

9. Discussion of the labor shortage and its impact on economic recovery
a. No action taken.

10.  Future Agenda Iltems
a. FWW Subcommittee report back and discussion
b. Finalize Workplan

c. Possible speaker related to labor shortage

11. Announcements
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a. A Resolution was passed to thank Kristen Lee for helping at this meeting
and for best wishes in retirement (Unanimous).

Adjournment
Meeting was adjourned at 8:20 p.m.

Attachments
1. Draft January 20, 2021 Meeting Minutes
2. FY19-20 Commission on Labor Workplan

Please refrain from wearing scented products to this meeting.

COMMUNICATION ACCESS INFORMATION

This meeting is being held in a wheelchair accessible location. To
request a disability-related accommodation(s) to participate in the
meeting, including auxiliary aids or services, please contact the
Disability Services specialist at 981-6418 (V) or 981-6347 (TDD) at
least three business days before the meeting date. Please refrain from
wearing scented products to this meeting.

Communications to Berkeley boards, commissions or committees are public record and will become part
of the City’s electronic records, which are accessible through the City’s website. Please note: e-mail
addresses, names, addresses, and other contact information are not required, but if included in
any communication to a City board, commission or committee, will become part of the public
record. If you do not want your e-mail address or any other contact information to be made public, you
may deliver communications via U.S. Postal Service or in person to the secretary of the relevant board,
commission or committee. If you do not want your contact information included in the public record,
please do not include that information in your communication. Please contact the commission secretary
for further information.

Written material may be viewed in advance of the meeting at the Housing & Community Services
Department, 2180 Milvia, 2" Floor, during regular business hours or at the Berkeley Public Library,
Shattuck/Kittredge Streets, during regular library hours at the Reference Desk. The Commission Agenda
and Minutes may be viewed on the City of Berkeley website: http://www.cityofberkeley.info/commissions.

Secretary:

Kristen Lee . . . Mailing Address:
Health, Housing & Community Services Commission on Labor
Department Kristen Lee, Secretary
(510)_981—5427 _ _ 2180 Milvia, 2" Floor
E-mail: kslee@cityofberkeley.info Berkeley, CA 94704
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Commission on Labor

Work Plan
Approved May 15, 2019

Research and gather information to report to City Council and support Commission’s
recommendations to City Council:

a.

b.

Invite speakers to present relevant and current information regarding labor
issues.

Develop policies for recommendation to City Council in formal coordination with
other City of Berkeley commissions to maximize the availability of subject matter
experts and identify connections between labor and other relevant issues
including, but not limited to, economic development and human rights.

Examine City’s policies and practices regarding workplace sexual harassment.
Examine the University of California at Berkeley’s policies and practices
regarding workplace sexual harassment.

Labor bill of rights:

Review and update the Labor Bill of Rights and submit recommended revisions to
City Council.

Education
a.

b.

C.

Facilitate education of workers in Berkeley about their rights and the process for
addressing workplace sexual harassment.

Facilitate education of workers in Berkeley about the City’s policies and
practices regarding Immigration and Customs Enforcement (ICE).

Facilitate education of children and young adults in Berkeley about the benefits
and opportunities of organized labor.

Local labor disputes

a.
b.
C.

Monitor on-going and new labor disputes

Hold public hearings on labor disputes as requested/required

Submit recommendations to Council based on information gathered from both
sides of disputing parties.
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Draft Work Plan

Research and gather information to report to City Council and support Commission’s
recommendations to City Council:
a. Conclude consideration of the proposed Fair Work Week Ordinance and
forward it to City Council with the recommendation of the Commission on Labor.
a. Invite speakers to present relevant and current information regarding labor
issues-_including approaches to addressing potential labor shortages.
b. Develop policies for recommendation to City Council in formal coordination
with
other City of Berkeley commissions to maximize the availability of subject matter
experts and identify connections between labor and other relevant issues
including, but not limited to, economic development and human rights.
c. Examine City’s policies and practices regarding workplace sexual harassment.
d. Examine the University of California at Berkeley’s policies and practices
regarding workplace sexual harassment.

Labor bill of rights:
Review and update the Labor Bill of Rights and submit recommended revisions to
City Council.

Education
a. Facilitate education of workers in Berkeley about their rights and the process for
addressing workplace sexual harassment.

c. Facilitate education of children and young adults in Berkeley about the benefits
and opportunities of organized labor.

Local labor disputes

a. Monitor on-going and new labor disputes

b. Hold public hearings on labor disputes as requested/required

c. Submit recommendations to Council based on information gathered from both
sides of disputing parties.



CHAPTER 13.110
FAIR WORKWEEK EMPLOYMENT STANDARDS

CHAPTER39-
FAIRRWORKWEEKEMPLOYMENTSTANDBARDS

Sections:

13.110.010 Definitions.

13.110.020 Applicability.

13.110.030 Waiver through Collective Bargaining

13.110.040 Advance Notice of Work Schedules.

13.110.050 Notice, Right to Decline, and Compensation for Schedule Changes.
13.110.060 Offer of Work to Existing Employees.

13.110.070 Right to Rest.

13.110.080 Right to Request a Flexible Working Arrangement.

13.110.090 Prohibition on Refusing Hours to Prevent the Application of Benefits.

13.110.100 Notice and Posting.
13.110.110 Implementation.
13.110.120 Enforcement.
13.110.130 Private Rights of Action.




13.110.140 Remedies.

13.110.150 Retaliation Prohibited

13.110.160 Retention of Records.

13.110.170 City Access.

13.110.180 No Preemption of Higher Standards.
13.110.190 Severability.

13.110.010 Definitions

As used in this chapter, the following terms shall have the following meanings:
(@) *“Calendar week” shall mean a period of seven (7) consecutive days starting on Sunday.

(b) “City” shall mean the City of EmeryvilleBerkeley.

(c) *“Covered employer” shall mean an employer subject to the provisions of this chapter, as
specified in Section 5-39:62- 13.110.020 — Applicability.

(d) "Department” shall mean the Department of Finance or other City department or agency as
the City shall by resolution designate.

(e) “Employee” shall mean any person who:

(1) Ina calendar week performs at least two (2) hours of work within the geographic
boundaries of the City of Emeryvitle-Berkeley for an employer; and

(2) Qualifies as an employee entitled to payment of a minimum wage from any employer under
the California minimum wage law, as provided under Section 1197 of the California Labor Code
and wage orders published by the California Industrial Welfare Commission. Employees shall
include learners, as defined by the California Industrial Welfare Commission.

(e) “Employer” shall mean any person, including corporate officers or executives, as defined in
Section 18 of the California Labor Code, who directly or indirectly through any other person,
including through the services of a temporary employment agency, staffing agency,
subcontractor or similar entity, employs or exercises control over the wages, hours or working
conditions of any Employee, or any person receiving or holding a business license through

Title 9 of the Berkeley Municipal Code. {ircluding-a-natural-person-cerperation-nonprofit



http://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=LAB&sectionNum=1197
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https://www.codepublishing.com/CA/Berkeley/html/Berkeley09/Berkeley09.html#9

(gk) “Firm” shall mean a business organization or entity consisting of one (1) or more
establishments under common ownership or control. In the case of a franchise, the franchisor
shall be considered the firm.

(h#) “Franchise” shall have the meaning in California Business and Professions Code Section
20001.

(if) “Franchisee” shall have the meaning in California Business and Professions Code Section
20002.

(i) “Franchisor” shall have the meaning in California Business and Professions Code Section
20003.

(kh “Good faith” shall mean a sincere intention to deal fairly with others.

(m) “Predictability pay” shall mean wages paid to an employee, calculated on an hourly basis
at the employee’s regular rate of pay as that term is used in 29 U.S.C. Section 207(e), as
compensation for schedule changes made by a covered employer to an employee’s schedule
pursuant to Section-13.110.040 5-39:04, in addition to any wages earned for work performed by
that employee.

(ne) “Shift” shall mean the consecutive hours an employer requires an employee to work
including employer-approved meal periods and rest periods.

(op) “Work schedule” shall mean all of an employee’s shifts, including specific start and end
times for each shift, during a calendar week.


http://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=BPC&sectionNum=20001
http://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=BPC&sectionNum=20002
http://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=BPC&sectionNum=20003
http://www.law.cornell.edu/uscode/text/29
http://www.law.cornell.edu/uscode/text/29/207

13.110.020 Applicability

All sections of this chapter shall apply to The City of Berkeley as an employer and all employers
in the City of Berkeley who:

(1) Have fifty (50) or more Employees globally, or /{ Formatted: Highlight

(2) Are Franchisees associated with a Franchisor or a network of Franchises with ftwelve (12)

or more locations (globally. Commented [DN1]: How do we track this? EDD does not

keep this data.

(a) In determining the number of employees performing work for a covered employer during a
given week, all employees performing work for the covered employer for compensation on a

full-time, part-time, or temporary basis, at any location, shall be counted, including employees Commented [DN2]: Added per Subcommittee meeting
made available to work through the services of a temporary services or staffing agency or similar 8/26/21
entity.\ Commented [DN3]: For purposes of Paid Sick Leave we

track employee count quarterly using EDD data in an
investigation process.

(b) |For the purposes of determining whether a nonfranchisee entity is a covered employer as Commented [DN4]: Question for other jurisdictions —
defined by this chapter, separate entities that form an integrated enterprise shall be considered a How is this section applied and is it needed?

single employer under this chapter. Separate entities will be considered an integrated enterprise
and a single employer under this chapter where a separate entity controls the operation of another
entity. The factors to consider in making this assessment include, but are not limited to:

(1) Degree of interrelation between the operations of multiple entities;

(2) Degree to which the entities share common management;



(3) Centralized control of labor relations; and
(4) Degree of common ownership or financial control over the entities.

There shall be a presumption that separate legal entities, which may share some degree of
interrelated operations and common management with one another, shall be considered separate
employers for purposes of this chapter as long as (i) the separate legal entities operate
substantially in separate physical locations from one another, and (ii) each separate legal entity
has partially different ultimate ownership.

13.110.030 Waiver through Collective Bargaining

To the extent permitted by law, all or any portion of the applicable requirements of this
chapter may be waived in a bona fide collective bargaining agreement; provided, that such
waiver is explicitly set forth in such agreement in clear and unambiguous terms that the
parties thereto intend to and do thereby waive all of or a specific portion(s) of this chapter.

13.110.040 Advance Notice of Work Schedules.

(@) Initial Estimate of Minimum Hours.

(1) Prior to or on commencement of employment, a covered employer shall provide each
employee with a good faith estimate in writing of the employee’s work schedule.

(2) Prior to or on commencement of employment, the employee may request that the covered
employer modify the estimated work schedule provided under subsection (a)(1) of this section.
The covered employer shall consider any such request, and in its sole discretion may accept or
reject the request; provided, that the covered employer shall notify the employee of covered
employer’s determination in writing prior to or on commencement of employment.

(b) Two (2) Weeks’ Advance Notice of Work Schedule. A covered employer shall provide its
employees with at least two (2) weeks’ notice of their work schedules by doing one (1) of the
following at least every fourteen (14) days (on a “biweekly schedule™): (1) posting the work
schedule in a conspicuous place at the workplace that is readily accessible and visible to all
employees; or (2) transmitting the work schedule by electronic means, so long as all employees
are given access to the electronic schedule at the workplace. For new employees, a covered
employer shall provide the new employee prior to or on his-erhertheir first day of employment
with an initial work schedule. i
existing-employees-is-scheduled-to-be-posted-or-distributed—Thereafter, the covered employer
shall include the new employee in an existing biweekhy-schedule with other employees. If the
covered employer changes an employee’s work schedule after it is posted and/or transmitted,



such changes shall be subject to the notice and compensation requirements set forth in this
chapter.

Right to Decline, and Compensation for Schedul

O N4 N

13.110.050 Notice,

e Changes.

(@ A covered employer shall provide an employee notice of any change to the employee’s
posted or transmitted work schedule. The covered employer shall provide such notice by in-
person conversation, telephone call, email, text message, or other electronic communication. If
the Employee accepts the additional shift via a verbal conversation, the Employer shall
immediately follow up with written confirmation to document the agreement and when it was

accepted. This notice requirement shall not apply to any schedule changes the employee initiates, Commented [DN5]: Added per Subcommittee meeting
such as employee requested sick leave, time off, shift trades, or additional shifts. 8/26/21

(b) Subject to the exceptions in subsection (d) of this section, an employee has the right to
decline any previously unscheduled hours that the covered employer adds to the employee’s
schedule, and for which the employee has been provided advance notice of less than fourteen
(14) days.

(c) Subject to the exceptions in subsection (d) of this section, a covered employer shall provide
an employee with the following compensation per shift for each previously scheduled shift that
the covered employer adds or subtracts hours, moves to another date or time, cancels, or each
previously unscheduled shift that the covered employer adds to the employee’s schedule: (1)
with less than fourteen (14) days’ notice, but twenty-four (24) hours or more notice to the
employee: one (1) hour of predictability pay; (2) with less than twenty-four (24) hours to the
employee, (i) four (4) hours or the number of hours in the employee’s scheduled shift, whichever
is less, when hours are canceled or reduced; (ii) one (1) hour of predictability pay for all other
changes. The compensation required by this subsection shall be in addition to the employee’s
regular pay for working that shift.

(d) Exceptions. The requirements of this section shall not apply under any of the following
circumstances:

(1) Operations cannot begin or continue due to threats to covered employers, employees or
property, or when civil authorities recommend that work not begin or continue;

(2) Operations cannot begin or continue because public utilities fail to supply electricity, water,
or gas, or there is a failure in the public utilities or sewer system;

(3) Operations cannot begin or continue due to: acts of nature (including but not limited to
flood, fire, explosion, earthquake, tidal wave, drought), war, civil unrest, strikes, or other cause
not within the covered employer’s control;

(4) Mutually agreed-upon work shift swaps or coverage among employees.



(5) Employee initiated voluntary shift modifications, such as voluntary requests to leave a
scheduled shift prior to the end of the shift.

(e) Nothing in this section shall be construed to prohibit a covered employer from providing
greater advance notice of employee’s work schedules and/or changes in schedules than that
required by this section.

(f) Toaccommodate the following transitions in shifts:

(1) If an employee works past the end of a scheduled shift to complete service to a customer,
which service would entitle the employee to receive a commission, tip, or other incentive
pay based on the completion of that service, provided the employee is compensated at
their regular rate of pay for the additional work performed by the employee.

(2) An employee begins or ends their scheduled shift no more than ten minutes prior to or
after the scheduled shift, provided the employee is compensated at their regular rate of
pay for the additional work performed by the employee.

13.110.060 Offer of Work to Existing Employees.

(a) Subject to the limitations herein, before hiring new employees or contract employees,
including hiring through the use of temporary services or staffing agencies, a covered employer
shall first offer additional hours of work to existing part-time employee(s) if the part-time
employee(s) are qualified to do the additional work, as reasonably and in good faith determined
by the covered employer. This section requires covered employers to offer to part-time
employees only up to the number of hours required to give the part-time employee thirty-five
(35) hours of work in a calendar week._In order to help analyze if current employees may be
interested in additional work, the Employer may ask employees in advance to fill out statements

of interest of additional work and which positions employees would be interested in covering. Commented [DN6]: Added per Subcommittee meeting
8/26/21

(b) A covered employer has discretion to divide the additional work hours among part-time
employees consistent with this section; provided, that: (1) the employer’s system for distribution
of hours must not discriminate on the basis of race, color, creed, religion, ancestry, national
origin, sex, sexual orientation, gender identity, disability, age, marital or familial status, nor on
the basis of family caregiving responsibilities or status as a student; and (2) the employer may
not distribute hours in a manner intended to avoid application of the Patient Protection and
Affordable Care Act, 42 U.S.C. Section 18001, or the granting of any other benefits that an
employee earns based on hours worked.

(c) A part-time employee may, but is not required to, accept the covered employer’s offer of
additional work under this section.


http://www.law.cornell.edu/uscode/text/42
http://www.law.cornell.edu/uscode/text/42/18001

(1) For additional work for an expected duration of more than two (2) weeks, the part-time
employee shall have seventy-two (72) hours to accept the additional hours, after which time the
covered employer may hire new employees to work the additional hours.

(2) When the covered employer’s offer of additional work under this section is for an expected
duration of two (2) weeks or less, the part-time employee shall have twenty-four (24) hours to
accept the additional hours, after which time the covered employer may hire new employees to
work the additional hours.

(3) The twenty-four (24) or seventy-two (72) hour periods referred to in this subsection begin /[ Commented [DN7]: Discussion on this policy.

either when the employee receives the written offer of additional hours, or when the covered
employer posts the offer of additional hours as described in subsection (d) of this section,
whichever is sooner. A part-time employee who wishes to accept the additional hours must do so
in writing.

(d) When this section requires a covered employer to offer additional hours to existing part-
time employees, the covered employer shall make the offer either in writing or by posting the
offer in a conspicuous location in the workplace where notices to employees are customarily
posted. Covered employers may post the notice electronically on an internal website in a
conspicuous location and which website is readily accessible to all employees. The notice shall
include the total hours of work being offered, the schedule of available shifts, whether those
shifts will occur at the same time each week, and the length of time the covered employer
anticipates requiring coverage of the additional hours, and the process by which part-time
employees may notify the covered employer of their desire to work the offered hours.

(e) The covered employer shall retain each written offer no less than three (3) years as required
under Section 5-39-16-13.110.150.

(f) This section shall not be construed to require any covered employer to offer employees
work hours paid at a premium rate under California Labor Code Section 510 nor to prohibit any
covered employer from offering such work hours.

13.110.070 Right to Rest.

(@ Anemployee has the right to decline work hours that occur:
(1) Less than eleven (11) hours after the end of the previous day’s shift; or

(2) During the eleven (11) hours following the end of a shift that spanned two (2) days.


http://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=LAB&sectionNum=510

(b) An employee who agrees in writing to work hours described in this section shall be
compensated at one and one-half (1-1/2) times the employee’s regular rate of pay for any hours
worked less than eleven (11) hours following the end of a previous shift.

13.110.080 Right to Request a Flexible Working Arrangement.

An employee has the right to request a modified work schedule, including but not limited to
additional shifts or hours; changes in days of work or start and/or end times for the shift;
permission to exchange shifts with other employees; limitations on availability; part-time
employment; job sharing arrangements; reduction or change in work duties; or part-year
employment. A covered employer shall not retaliate against an employee for exercising his-er
her-their rights under this section- or the rights outlined in the Berkeley Family Friendly and
Environment Friendly Workplace Ordinance, Berkeley Municipal Code Chapter 13.101.

13.110.090 Prohibition on Refusing Hours to Prevent the Application of Benefits.

Employers may not distribute new hours or refuse employees additional hours for the reason that
such an increase in hours would result in the application of the Patient Protection and Affordable
Care Act, 42 U.S.C. Section 18001 or the granting of any other benefits that an employee earns
based on hours worked, with the exception of overtime benefits.

13.110.100 Notice and Posting.

(@) The City-Department shall publish and make available to covered employers, in English
and other languages as provided in any implementing regulations, a notice suitable for posting by
covered employers in the workplace informing employees of their rights under this chapter.

(b) Each covered employer shall give written notification to each current employee and to each
new employee at time of hire of his-er-hertheir rights under this chapter. The notification shall be
in English and other languages as provided in any implementing regulations, and shall also be
posted prominently in areas at the work site where it will be seen by all employees. Every
covered employer shall also provide each employee at the time of hire with the covered
employer’s name, address, and telephone number in writing. Failure to post such notice shall
render the covered employer subject to administrative citation, pursuant to the provisions of this
chapter. The City-Department is authorized to prepare sample notices and covered employer use
of such notices shall constitute compliance with this subsection.


http://www.law.cornell.edu/uscode/text/42
http://www.law.cornell.edu/uscode/text/42/18001

13.110.110 Implementation.

(@) Regulations: The Gity-Department shall be authorized to coordinate implementation and
enforcement of this chapter and may-shall promulgate appropriate guidelines or rules for such
purposes_within 90| days of the date on which this Chapter becomes effective. The Department

shall seek out partnerships with community-based organizations and collaborate with the
Berkeley Commission on Labor to facilitate effective implementation and enforcement of this
Chapter. Any guidelines or rules promulgated by the City shall have the force and effect of law
and may be relied on by covered employers, employees and other parties to determine their
rights and responsibilities under this chapter. Any guidelines or rules may establish procedures
for ensuring fair, efficient and cost-effective implementation of this chapter, including
supplementary procedures for helping to inform employees of their rights under this chapter, for
monitoring covered employer compliance with this chapter, and for providing administrative
hearings to determine whether a covered employer has violated the requirements of this chapter.

(b) Reporting Violations. An aggrieved employee may report to the City-Department in writing
any suspected violation of this chapter. The Gity-Department shall keep confidential, to the
maximum extent permitted by applicable laws, the name and other identifying information of the
employee reporting the violation; provided, however, that with the authorization of such
employee, the City-Department may disclose his-er-hertheir name and identifying information as
necessary to enforce this chapter or other employee protection laws.

(c) Investigation. The City-Department may investigate any possible violations of this chapter
by a covered employer. The Gity-Department shall have the authority to inspect workplaces,
interview persons and subpoena records or other items relevant to the enforcement of this
chapter.

(d) Informal Resolution. If the City-Department elects to investigate a complaint, the City shall
make every effort to resolve complaints informally and in a timely manner. The City’s

investigation and pursuit of informal resolution does not limit or act as a prerequisite for an
employee’s right to bring a private action against a covered employer as provided in this chapter.

5-39.10 Enforcement:

13.110.120 Enforcement.

(@) Enforcement by City. Where prompt compliance with the provisions of this chapter is not
forthcoming, the City-Department may take any appropriate enforcement action to ensure
compliance, including but not limited to the following:

Cc ted [DN8]: Discussion about lead time for
outreach and education and program implementation and
staffing. Emeryville had soft roll out and 1 year before active
enforcement.




The City-Department may issue an administrative citation pursuant to previsiens-Chapter 1.28 of
the Emeryvitle-Berkeley Municipal Code. The amount of this fine shall vary based on the
provision of this chapter violated, as specified below:

(1) A fine may be assessed for retaliation by a covered employer against an employee for
exercising rights protected under this chapter. The fine shall be one thousand dollars ($1,000.00)
for each employee retaliated against.

(2) A fine of five hundred dollars ($500.00) may be assessed for any of the following
violations of this chapter:

(i) Failure to provide notice of employees’ rights under this chapter.

(ii) Failure to timely provide an initial work schedule or to timely update work schedules
following changes.

(iii)  Failure to provide predictability pay for schedule changes with less than twenty-four (24)
hours’ advance notice.

(iv) Failure to offer work to existing employees before hiring new employees or temporary
staff or to award work to a qualified employee.

(v) Failure to maintain payroll records for the minimum period of time as provided in this
chapter.

(vi) Failure to allow the Gity-Department access to payroll records.

(3) A fine equal to the total amount of appropriate remedies, pursuant to subsection (c) of this
section. Any and all money collected in this way that is the rightful property of an employee,
such as back wages, interest, and civil penalty payments, shall be disbursed by the City
Department in a prompt manner.







(f) City Access. Each covered employer shall permit access to work sites and relevant records
for authorized City representatives for the purpose of monitoring compliance with this chapter
and investigating employee complaints of noncompliance, including production for inspection
and copying of its employment records, but without allowing Social Security numbers to become
a matter of public record.

13.110.130 Private Rights of Action.

An employee claiming harm from a violation of this chapter may bring an action against the
employer in court to enforce the provisions of this chapter and shall be entitled to all remedies
available to remedy any violation of this chapter, including but not limited to back pay,
reinstatement, injunctive relief, and/or civil penalties as provided herein. The prevailing party in
an action to enforce this chapter is entitled to an award of reasonable attorney’s fees, witness fees
and costs.

13.110.140 Remedies.

The remedies for violation of this chapter include but are not limited to:

1. Reinstatement, the payment of predictability pay unlawfully withheld, and the payment of
an additional sum as a civil penalty in the amount of fifty dollars ($50.00) to each
employee whose rights under this chapter were violated for each day or portion thereof that
the violation occurred or continued, and fines imposed pursuant to other provisions of this
chapter or State law.

2. Interest on all due and unpaid wages at the rate of interest specified in subdivision (b) of
Section 3289 of the California Civil Code, which shall accrue from the date that the wages
were due and payable as provided in Part 1 (commencing with Section 200) of Division 2
of the California Labor Code, to the date the wages are paid in full.

3. Reimbursement of the City’s administrative costs of enforcement and reasonable attorney’s
fees.

4. 1f a repeated violation of this chapter has been finally determined in a period from July 1 to
June 30 of the following year, the Department may require the employer to pay an
additional sum as a civil penalty in the amount of fifty dollars ($50.00) to the City for each
employee or person whose rights under this chapter were violated for each day or portion
thereof that the violation occurred or continued, and fines imposed pursuant to other
provisions of this Code or State law.



http://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=CIV&sectionNum=3289
http://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=LAB&sectionNum=200

The remedies, penalties and procedures provided under this chapter are cumulative and are not
intended to be exclusive of any other available remedies, penalties and procedures established by
law which may be pursued to address violations of this chapter. Actions taken pursuant to this
chapter shall not prejudice or adversely affect any other action, administrative or judicial, that
may be brought to abate a violation or to seek compensation for damages suffered.

No criminal penalties shall attach for any violation of this chapter, nor shall this chapter give rise
to any cause of action for damages against the City.

13.110.150 Retaliation Prohibited.

An employer shall not discharge, reduce the compensation of, discriminate against, or take any
adverse employment action against an employee, including discipline, suspension, transfer or
assignment to a lesser position in terms of job classification, job security, or other condition of
employment, reduction of hours or denial of additional hours, informing another employer that
the person has engaged in activities protected by this chapter, or reporting or threatening to
report the actual or suspected citizenship or immigration status of an employee, former employee
or family member of an employee to a Federal, State or local agency, for making a complaint to
the Department, participating in any of the Department’s proceedings, using any civil remedies
to enforce their rights, or otherwise asserting their rights under this chapter. Within one hundred
twenty (120) days of an employer being notified of such activity, it shall be unlawful for the
employer to discharge any employee who engaged in such activity unless the employer has clear
and convincing evidence of just cause for such discharge.

13.110.160 Retention of Records.

Each employer shall maintain for at least three (3) years for each employee a record of their
name, hours worked, pay rate, initial posted schedule and all subsequent changes to that
schedule, consent to work hours where such consent is required by this chapter, and
documentation of the time and method of offering additional hours of work to existing staff.
Each employer shall provide each employee a copy of the records relating to such employee
upon the employee’s reasonable request.

13.110.170 City Access.

Each employer shall permit access to work sites and relevant records for authorized Department
representatives for the purpose of monitoring compliance with this chapter and investigating




employee complaints of noncompliance, including production for inspection and copying of its
employment records, but without allowing Social Security numbers to become a matter of public
record.

13.110.180 No Preemption of Higher Standards.

The purpose of this chapter is to ensure minimum labor standards. This chapter does not preempt
or prevent the establishment of superior employment standards (including higher wages) or the
expansion of coverage by ordinance, resolution, contract, or any other action of the City. This
chapter shall not be construed to limit a discharged employee’s right to bring a common law
cause of action for wrongful termination.

13.110.190 Severability.

If any part or provision of this Chapter, or the application of this Chapter to any person or

circumstance, is held invalid, the remainder of this Chapter, including the application of such
part or provision to other persons or circumstances, shall not be affected by such a holding and
shall continue in full force and effect. To this end, the provisions of this Chapter are severable.
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