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Open Government Commission

AGENDA FOR OPEN GOVERNMENT COMMISSION

This meeting is being held in a wheelchair accessible location. To request a disability-
related accommodation(s) to participate in the meeting, including auxiliary aids or
services, please contact the Disability Services specialist at 981-6418 (V) or 981-6347
(TDD) at least three business days before the meeting date. Please refrain from
wearing scented products to this meeting.

Civic Center Regular Meeting
2180 Milvia St. May 16, 2019
Cypress Room (15t Floor) 8:00 p.m.

Secretary:  Emmanuelle Soichet, Deputy City Attorney

The Commission may act on any item on this agenda
1. Call to Order 8:00 p.m.
2. Roll Call.

Public Comment. Comments on subjects not on the agenda that are within the
Commission’s purview are heard at the beginning of meeting. Speakers may
comment on agenda items when the Commission hears those items.

4. Reports.
a. Report from Chair.
b. Report from Democracy Project Subcommittee.
c. Report from Ombudsman Subcommittee.
d. Report from Staff.
Approval of minutes for the April 18, 2019 regular meeting.

6. Approval of letter to Council regarding proposed Good Government
Ombudsman; discussion and possible action.

7. 2018 Annual Report to Open Government Commission pursuant to Berkeley
Municipal Code Section 2.06.190.C; discussion and possible action.

8. Approval of letter to City Manager regarding City commissions’ compliance with
commission draft minutes requirements; discussion and possible action.

9. Adjournment.

Communications
= None.

Communications to Berkeley boards, commissions or committees are public record and will become part of the City's
electronic records, which are accessible through the City’s website. Please note: e-mail addresses, names, addresses,
and other contact information are not required, but if included in any communication to a City board, commission
or committee, will become part of the public record. If you do not want your e-mail address or any other contact

2180 Milvia Street, Berkeley, CA 94704 Tel: 510.981.6998 TDD: 510.981.6903 Fax: 510.981-6960
E-mail: FECPC@cityofberkeley.info
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information to be made public, you may deliver communications via U.S. Postal Service or in person to the secretary of the
relevant board, commission or committee. If you do not want your contact information included in the public record, please
do not include that information in your communication. Please contact the secretary to the relevant board, commission or
committee for further information. SB 343 Disclaimer: Any writings or documents provided to a majority of the Commission
regarding any item on this agenda will be made available for public inspection at the City Attorney’s Office at 2180 Milvia St.,
4" Fl., Berkeley, CA.
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Open Government Commission

DRAFT MINUTES
Civic Center Regular Meeting
2180 Milvia Street April 18, 2019
Cypress Room (15 Floor)

Members Present:. Dean Metzger (Chair), Jessica Blome, Greg Harper, Matthew Napoli,
Patrick O’'Donnell, Daniel Saver, Brad Smith, Brian Tsui

Members Absent: Mark McLean (excused)

Also Present: Emmanuelle Soichet, Staff Secretary/Deputy City Attorney

1. Call to Order

Chair called the meeting to order at 8:03 p.m.
2. Roll Call
Roll call taken.

3. Public Comment (items not on agenda)

On speaker on matters not on agenda.

4, Reports

a. Report from Chair.
b. Report from Staff.

5. Approval of Minutes for the March 21, 2019 Reqular Meeting

a. Public comment: None.
b. Commission discussion and action.

Motion to approve minutes (M/S/C: O’Donnell/Smith; Ayes: Blome, Harper, Napoli, Metzger,
O’Donnell, Saver, Smith, Tsui; Noes: None; Abstain: None; Absent: McLean (excused)).

6. Compliance by city boards and commissions with draft minutes requirements:
discussion and possible action.

a. Public comment: Two speakers.
b. Commission discussion and action.

Motion for chair to write letter to the City Manager indicating which commissions are out of
compliance with the draft minutes requirement and inviting a response from the City Manager

2180 Milvia St., Berkeley, CA 94704 Tel: 510.981.6998 TDD: 510.981.6903 Fax: 510.981-6960
E-mail: FCPC@oci.berkeley.ca.us
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(M/SIC: Saver/Tsui; Ayes: Blome, Harper, Napoli, Metzger, O’Donnell, Saver, Tsui; Noes:
None; Abstain: Smith; Absent: McLean (excused)).

7. Commission 2019 work plan; discussion and possible action

a. Public comment: None.
b. Commission discussion and action.

Motion to accept work plan for 2019 (M/S/C: Harper/Blome; Ayes: Blome, Harper, Napoli,
Metzger, O’Donnell, Saver, Smith, Tsui; Noes: None; Abstain: None; Absent: McLean
(excused)).

8. Process for communicating with City Manager regarding OGC submissions to
City Council: discussion and possible action.

a. Public comment: None.
b. Commission discussion and action.

No action taken.

10. Adjournment

(M/S/C: Napoli/Harper; Ayes: Blome, Harper, Napoli, Metzger, O’'Donnell, Saver, Smith, Tsui;
Noes: None; Abstain: None; Absent: McLean (excused)).

The meeting adjourned at 8:33 p.m.
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Open Government Commission
Fair Campaign Practices Commission

May 16, 2019

By Electronic Malil

Hon. Mayor Jesse Arreguin

Members of the Berkeley City Council
2180 Milvia Street

Berkeley, CA. 94704
council@cityofberkeley.info
clerk@cityofberkeley.info

Re: Letter of Support for Councilmembers Kate Harrison and Cheryl
Davila’s Budget Referral for a Good Government Ombudsman, presented
to Council on April 23, 2019

Dear Mayor Arreguin and Councilmembers,

We, the members of the Berkeley Fair Campaign Practices Commission (FCPC) and
Open Government Commission (OGC), write to convey support of Councilmembers
Kate Harrison and Cheryl Davila’s April 23, 2019, budget referral to establish a Good
Government Ombudsman to facilitate enforcement of Berkeley’s good government
laws through the City Clerk and City Attorney’s Office. We believe an
ombudsperson-type role is crucial to the independence of the Fair Campaign
Practices and Open Government Commissions. After evaluation of the proposal
during a subcommittee meeting on May 2, 2019, and a meeting of the full
commissions on May 16, 2019, we recommend two changes for your consideration.

First, we understand Councilmembers Harrison and Davila’s primary goal to be
facilitating the implementation and effective enforcement of Berkeley’s “good
government laws.” In their letter to Council, dated April 23, 2019, Councilmembers
Harrison and Davila call for a new position with the job classification “Deputy City
Attorney 11" to be located within the City Attorney’s Office. The Deputy City Attorney
would work with the City Clerk and City Attorney’s Office to implement and enforce
the Berkeley Election Reform Act (1974), the Open Government Ordinance (2010),
the Revolving Door Ordinance (2016), the Fair Elections Act of 2016 (Public
Financing), and the Lobbyist Ordinance (2018). Though the letter identifies the title
for the new position “ombudsperson,” we think this title may confuse the public given
the position’s classification and narrow job responsibilities. Traditionally, an
ombudsperson has filled a broader role within local government and is not so
focused on a single set of laws. To avoid public confusion, we recommend giving
this new Deputy City Attorney a different title, such as “Accountability Officer.”

Next, we fully support and endorse Councilmembers Harrison and Davila’s request
to fund a new position to facilitate the implementation and enforcement of the City’s
good government laws. But we worry that Councilmembers’ budget referral does not
address the need for the Accountability Officer to be independent from the City
Attorney when she/he is fulfilling her/his role in enforcement against City officers and

2180 Milvia Street, Berkeley, CA 94704 Tel: 510.981.6998 TDD: 510.981.6903 Fax: 510.981-6960
E-mail: FCPC@cityofberkeley.info
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employees. Right now, the City Attorney’s Office advises the Fair Campaign
Practices Commission on implementation, policy, advice, and enforcement. When
these functions converge on a single City officer or employee, the employee may
feel betrayed because the Office that once advised them in a course of conduct is
now carrying out the Commission’s enforcement action.

In looking for solutions to this issue, we believe a San Francisco Ethics Commission
2017 memorandum on ensuring independent investigations may be helpful. We are
providing this memorandum as Attachment A. Through conversations with SFEC’s
staff, we understand that the City Attorney’s Office adopted the memorandum’s
“Alternative 3” after a vigorous public debate. Alternative 3 requires enforcement
staff to separate from advice staff through the use of an ethical wall of confidentiality
whenever enforcement staff is evaluating or carrying out an enforcement action that
involves a City officer or employee. We think Alternative 3 could work for the City of
Berkeley if the role of enforcement attorney resides with the new Accountability
Officer. To be sure, an Accountability Officer may need access to resources
available within the structures of the City Clerk’s and City Attorney’s Offices,
including staff research and time. In those cases, we recommend that Council
require that City staff assisting the Accountability Officer reside behind the same
ethical wall as the Accountability Officer. As the City Attorney’s Office implements
the requirements for independence necessary to ensure compliance with Council
directive, the City may consider obtaining training for City officers and employees
who will work with the Accountability Officer in her efforts.

If the City Attorney’s Office does not have the resources to enforce an ethical wall,
we recommend that Council consider housing the Accountability Officer within the
City Auditor’s Office, so the City’s enforcement arm is independent from its advice
arm.

Separately, we are intrigued by the idea of a City-wide ombudsperson who could
serve the role of public advocate or public counsel before City Council. We view this
idea as outside the scope of the Fair Campaign Practices and Open Government
Commissions as currently tasked and therefore ask the City Council to set up a
subcommittee to evaluate the merits of such a proposal. Perhaps a new,
independent City-wide ombudsperson could eventually report to a combined
Berkeley Ethics Commission, which would certainly send a message that good
government is important in the City of Berkeley.

Sincerely,

Dean Metzger

Chairperson, on behalf of

Fair Campaign Practices Commission
Open Government Commission
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ETHICS COMMISSION
CiTY AND COUNTY OF SAN FRANCISCO

PETERKEANE |  Date: June 22, 2017
CHAIRPERSON
panacuu | To: Members of the Ethics Commission
VICE-CHAIRPERSON
From: Jeff Pierce, Senior Investigative Analyst

PAULA. RENNE Kyle Kundert, Senior Policy Analyst

COMMISSIONER

quentin L. Koer| Re: AGENDA ITEM 5: Staff Memorandum Regarding Policy Considerations
COMMISSIONER and Possible Approaches for Obtaining Ethics Commission Independent
VACANT Legal Counsel

COMMISSIONER

LEEANN PELHAM
ExecuTive DIRECTOR | Summary: This memorandum provides Staff’s policy research and possible
approaches regarding Commissioner Kopp’s April 24, 2017, request to
amend Section 15 of the San Francisco Charter to provide the Ethics
Commission with independent legal counsel.

Action Requested: That the Commission review and discuss the approaches articulated in
this memo and provide Staff with further policy direction for any
preferred approach.

Introduction

At the Ethics Commission’s April 24, 2017, regular meeting, Commissioner Kopp asked Staff

for recommendations for Charter language that would provide the Commission with its own

independent legal counsel separate from the City Attorney’s Office. This memorandum
provides policy considerations and alternative approaches in response to that request.

Background

1. City Attorney’s Office: Authority, Overlap with Ethics Commission, and Structure

a. Absent a conflict, the City Attorney’s Office is the legal advisor and litigation counsel
to every City division, officer, and employee.

Section 6.102 of the San Francisco Charter requires, among other things, that the City
Attorney represent the City in any legal proceedings in which it has an interest, commence
legal proceedings whenever a cause of action exists in favor of the City that the City Attorney
knows about or that the Board of Supervisors directs the City Attorney to bring, and provide

25 Van Ness Avenue, Suite 220 e San Francisco, CA 94102-6053e Phone (415) 252-3100e Fax (415) 252-3112
E-Mail Address: ethics.commission@sfgov.org Web site: https://www.sfethics.org
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advice or a written opinion to any officer, department head or board, commission or other unit of
government of the City whenever any of those parties requests advice.!

City officials with reason to believe the City Attorney has a financial conflict of interest that state law
prohibits or an ethical conflict of interest that the California Rules of Professional Conduct prohibit may
ask the City Attorney’s permission to hire outside counsel to represent them.? If the City Attorney
refuses, the official may refer the issue of that conflict of interest to a retired judge or justice of the
state courts of California .3 If the judge finds a conflict of interest, then the City official may hire outside
counsel.*

b. The City Attorney’s Office and the Ethics Commission share the responsibility both to advise
City officers and employees on government ethics and to enforce those laws against City
officers and employees.

The City’s Charter provides that any person—including City officers and employees—may seek written
advice from the Ethics Commission concerning campaign finance, conflicts of interest, lobbying or
governmental ethics.” It likewise provides that City officers and employees may seek advice from the
City Attorney on conflicts of interest and governmental ethics laws.® The Charter therefore tasks both
the Ethics Commission and the City Attorney’s Office with advising City officers and employees regarding
their individual liability for violating laws that fall within the Ethics Commission’s jurisdiction.

The Charter also requires both the City Attorney’s and District Attorney’s concurrence whenever the
Ethics Commission issues written formal advice to a City employee regarding that person’s duties under
the Charter or under any ordinance relating to campaign finance, conflicts of interest, lobbying, or
governmental ethics.” Without those concurrences, the Commission’s written advice cannot provide to
the requester any immunity from civil penalties (including administrative enforcement) or criminal
penalties.®

The Ethics Commission and the City Attorney’s Office share not only the responsibility to advise but also
the authority to enforce. Under the Charter, if the Commission has reason to believe that a violation of
the Charter or City ordinances relating to campaign finance, lobbying, conflicts of interest or
governmental ethics has occurred—whether based on a third party’s sworn complaint or through its
own initiative—the Commission is required to immediately forward the complaint to both the City
Attorney and the District Attorney.® The Charter gives the City Attorney and District Attorney ten days to
inform the Commission in writing whether either has already initiated or intends to initiate its own
investigation.®

1 SF Charter § 6.102(1), (3), (4).
21d § 6.102(1).

3d.

41d.

51d. § C3.699-12(a).

61d. § C3.699-12(d).

7Id. § C3.699-12(a).

81d.

°1d.

0 /4.

Agenda Item 5, Page 2
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c. The City Attorney’s Office divides its responsibilities across several divisions to streamline its
services and to minimize its actual and potential conflicts of interest, but historically only
minimally in the case of its relationship with the Ethics Commission and the laws within the
Commission’s jurisdiction.

The City Attorney’s Office handles its competing obligations through four separate divisions: (1)
litigation, claims and investigations; (2) government; (3) neighborhoods and community services; and (4)
administration. According to the City Attorney’s website,

The litigation, claims and investigations teams handle all civil claims and
lawsuits filed against the City and County of San Francisco. Litigators
sometimes also pursue civil actions in which the city is a plaintiff. Trial
attorneys, investigators and legal support professionals handle many
cases in addition to defense work, on matters as varied as code
enforcement; public integrity cases against public officials, lobbyists and
contractors; unfair competition actions against corporate defendants;
and many others.

Government division attorneys . . . provide advice on an array of legal
issues requiring expertise in public finance, transportation, land use,
environmental regulation, real estate, contracts, construction, labor,
public utilities (water, power, sewer), rate setting, aviation and
maritime law.

With respect to governmental ethics specifically, the City Attorney’s Office occupies three essential
domains. The City Attorney:

1. Provides advice on ethics compliance issues to City officers and employees and to
Commission Staff, and participates in policy discussions with all agencies within City
government, including the Ethics Commission;

2. Advises the Commission’s Enforcement staff on matters related to investigations and
enforcement, and determines whether to pursue its own independent enforcement of
possible ethics violations; and

3. Represents the Commission as a judicial clerk during administrative enforcement
proceedings.

Attorneys from the City Attorney Government Division’s Advice Section fulfill each of these three
domains. Currently the same attorney fulfills obligations in the first and second domains. First, that
attorney advises both City officers and employees of their potential for individual liability under laws
that fall within the Ethics Commission’s jurisdiction, as well as advises Commission Staff on how to
interpret compliance requirements under those laws. The Commission’s Enforcement & Legal Affairs
Program may eventually investigate some of those same individuals. Second, the same attorney likewise
advises the staff of the Commission’s Enforcement & Legal Affairs Program in their handling of those
investigations and enforcement matters. Third, having advised both those individuals subject to the
Commission’s Enforcement jurisdiction and the Commission’s Enforcement Program itself, the same
attorney then evaluates complaint referrals sent pursuant to Charter Section C3.699-13(a) to determine
whether the City Attorney’s Office should exercise its concurrent civil jurisdiction.

Agenda Item 5, Page 3
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2. California Rules of Professional Conduct and conflicts of interest among government attorneys

a. The Rules of Professional Conduct prohibit all attorneys, including government attorneys,
from representing multiple clients whose interests conflict unless the attorney obtains their
informed, written consent.

As described, the Charter provides that City officials may ask the City Attorney’s permission to hire
outside counsel whenever the City Attorney may have a prohibited conflict of interest under the
California Rules of Professional Conduct. All members of the State Bar of California, including those who
represent governmental entities, are governed by the Rules of Professional Conduct.! Rule 3-310
requires California attorneys to disclose reasonably foreseeable conflicts of interest and obtain informed
written consent from their clients whenever the attorney wishes to represent more than one client in a
matter in which the interests of the clients potentially or actually conflict.!> While this provision
constrains government attorneys, courts have articulated special considerations applicable to evaluating
claims of conflict of interest in the public sector.’

b. California law follows the one client rule, whereby the City Attorney’s single client is the City
of San Francisco, except in limited exceptions involving a subentity or official who has power
to act independently of the City.

One special consideration governing conflicts of interest among government attorneys is identifying a
government attorney’s client for purposes of analyzing an actual or potential conflict. Courts in
California and the California State Bar Standing Committee on Professional Responsibility and Conduct
(the Committee) have interpreted the Rules to provide that a government attorney generally has a
single client, the governmental entity itself.!* This departs from the rule in other jurisdictions where a
government attorney represents the “people” or the “public interest,”!> or the agency itself, or the
statutory mission of the agency,® or employees within the jurisdiction, or some combination of these.

However, a constituent subentity or official of the governmental entity may become an independent
client of the government attorney. That happens only if the constituent subentity or official possesses

11 See, e.g., People ex rel. Deukmejian v. Brown (1981) 29 Cal. 3d 150, 157 (affirming that Rules of Professional
Conduct govern the Attorney General and empower him to withdraw from representing statutorily imposed clients
if he or she believes them to be acting contrary to law, even if he cannot take a position adverse to those same
clients).

12 Cal. Rules. Prof. Cond. § 3-310(C).

13 See, e.g., Inre Lee G. (1991) 1 Cal. App. 4th 17, 34 (noting that the conflict of interest rules were developed in
the private sector and “do not squarely fit the realities of public attorneys’ practice”).

14 See Ward v. Superior Court (1977) 70 Cal. App. 3d 23, 32-35 (concluding that Los Angeles county counsel had
only one client, namely the County, and that no separate attorney-client relationship had been established
between the county counsel’s office and the assessor’s office merely because counsel advised the latter, pursuant
to its obligations under the County Charter, in matters pertaining to the latter’s official duties, since the assessor’s
office is “merely an arm of county government over which the board of supervisors has direct supervision”).

15 See Richard C. Solomon, Wearing Many Hats: Confidentiality and Conflicts of Interest Issues for the California
Public Lawyer, 25 Sw. U. L. REv. 265, 329 (1996).

16 Conflicts of Interest in the Legal Profession (1981) 94 HARv. L. Rev. 1413, 1414.

Agenda Item 5, Page 4
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the authority to act independently of the overall governmental entity and if the government attorney is
asked to represent the constituent subentity or official in that independent capacity.’

i. A subentity or official may have a separate attorney client-relationship—and hence
a situation involving a conflict of interest for which access to independent legal
counsel may be necessary—when neither the Mayor nor the Board of Supervisors
may control it and when litigation between the subentity or official and the City may
ensue.

The Court of Appeal analyzed conflicts of interest among government attorneys in Civil Service
Commission v. Superior Court.® There, two employees of San Diego County’s Department of Social
Services filed complaints before the Civil Service Commission alleging their employer had improperly
demoted or terminated them.'® County Counsel and a Deputy County Counsel advised members and
staff of the Civil Service Commissioners during their investigation of those complaints.?° The same
Deputy County Counsel also served as the principal lawyer advising the Department of Social Services,
the very department of which the employees had complained and which the Commission was
investigating.?! The Commission eventually ordered reinstatement and backpay compensation.?? The
County disagreed and sought judicial review of the Commission’s decision, and the County Counsel’s
office represented the County in that effort.?® The Civil Service Commission had obtained independent
counsel and moved to disqualify the County Counsel from representing the County on the basis that
because he had represented the Commission during the investigation the conflict of interest prevented
him from representing the County in a lawsuit against the Commission on the same matter.?* The court
found for the Commission, holding that the County Counsel should have been disqualified.?

The court based its holding on two conclusions. First, the court acknowledged “the general proposition
that a public attorney’s advising of a constituent public agency does not give rise to an attorney-client
relationship separate and distinct from the attorney’s relationship to the overall governmental entity of
which the agency is a part.”?® However, it likewise acknowledged an exception where an agency

17 See Cal. State Bar Standing Comm. on Prof. Resp. and Conduct, Formal Opinion No. 2001-156 (citing Civil Service
Com. v. Superior Court (1984) 163 Cal. App. 3d 70). The Committee observes moreover that a city attorney “must
not mislead constituent subentities or officials who have no right to act independently of the governing body of
the entity and who are seeking advice in their individual capacity into believing that they may communicate
confidential information to the city attorney in such a way that it will not be used in the city’s interest if that
interest is or becomes adverse to the constituent or official.” See also Ward, 70 Cal. App. 3d at 34-35 (holding that
county was the county counsel’s sole client, and, analogizing to private sector cases involving corporate entities,
ruled that the county counsel represents the entity, not the individual officers through whom the entity acts, such
that no confidential relationship existed between county counsel and the county assessor arising out of general
discussions regarding the operation of the assessor’s office).

18 Civil Service Com. v. Superior Court (1984) 163 Cal. App. 3d 70.

19 d. at 74.

20 yd.

21 d.

2 d,

Bd.

2 d.

%5 Id. at 83.

% Id. at 78.
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functioned independently of the overall entity, as the County Charter provided for the Civil Service
Commission.?” The court distinguished the commission’s quasi-independence from situations in which
the board of supervisors or city council might directly supervise a given jurisdiction’s departments so as
to resolve any interagency conflicts.?® As evidence of sufficient independence for purposes of a separate
attorney-client relationship, the court identified a situation in which litigation between an agency and
the county may ensue.?

Second, the court held that because “the relationship between County Counsel and the Commission is
an ongoing one with respect to matters other than the one at issue here,”3? disqualification was
required under the “general rule that an attorney may simply not undertake to represent an interest
adverse to those of a current client without the client’s approval.”3! The court reasoned that mandatory
disqualification arises from a concern about impaired functioning:

The attorney who represents a client with interests adverse to another
current client encounters the very real danger “that he will be tempted,
perhaps unconsciously, to favor the interests of a particularly important
client over the adverse or potentially adverse interests of a less favored
client.” Here there is every reason to believe that County Counsel would
be tempted to favor the interests of the County in giving advice to the
Commission. The Commission’s primary, if not sole function, is to pass
judgment on the conduct of the County toward its employees. Every
Commission decision has the potential of being adverse to one of the
County’s constituent agencies. Because County Counsel is directly
responsible to the Board of Supervisors, it is difficult to conceive how
any member of the County Counsel’s office can render independent
advice to the Commission. The structure of the system would appear
necessarily to skew such advice in favor of the County and against the
county employees. And even in those circumstances where County
Counsel renders advice to the Commission favoring the employee, such
advice places him in a position adverse to his client, the County.*?

While the court declined to “define [permanent] solutions for the difficult problem” of such conflicts,
the court proposed one possibility—namely, that if the Commission were afforded access to
independent legal advice, there would be no reason County Counsel could not continue “to vigorously
represent the County even when such representation results in litigation against the Commission.”33

ii. A separation in both offices and functions may preclude finding a conflict of interest,
as may provisions authoring independent legal representation.

27 d.

28 d.

29 d. at 83.

30d. at 78, n. 1.

3yd.

32 Id. (quoting Conflicts of Interest in the Legal Profession (1981) 94 HARv. L. REv. 1244, 1296).
3 1d. at 83-84.
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Elsewhere, the Court of Appeal has declined to find a disqualifying conflict of interest. In re Lee G.
involved a contested review hearing for a dependent child before the juvenile court.3* The dependent’s
mother allegedly suffered acute paranoia and delusions and could not care for her son.*® As a result she
was herself under a conservatorship, but had an opportunity to satisfy the conditions of a “reunification
plan” to resume caring for her son.>® County counsel represented both the juvenile dependency division
and conservatorships.3” The mother contested the dependency finding and argued that the county had a
conflict of interest: she argued that county counsel (in handling conservatorships) insisted on the one
hand that as a conservatee she could not commit to contracts, and yet county counsel (in handling
juvenile dependency) simultaneously insisted on the other hand that she could understand and manage
the reunification plan.3®

The Court of Appeal held that disqualification of the county counsel was improper, based in part on the
fact that the county counsel’s juvenile dependency division was in a completely separate office from the
county counsel who handled conservatorships, and that attorneys from those separate divisions did not
share cases.®® The court likewise reasoned that because a conservatee had a right of separate
representation in conservatorship proceedings, and because the parent of a dependent child could
likewise secure separate representation to protect his or her individual rights in dependency
proceedings, the legislature had adequately accounted for possible conflicts among county counsel.*
The court distinguished its case from the decision in Civil Service Commission on the basis that no party
had argued that either of the county entities at issue had independent authority that might have
rendered it a separate county authority and so established a separate attorney-client relationship.**

iii. Inthe absence of adequate separation, California courts may impose such
separation to eliminate probable conflicts of interest.

Finally, the Court of Appeal has imposed an ethical screening process where none existed. In Howitt v.
Superior Court, a sheriff sought an administrative hearing before the “quasi-independent administrative
tribunal” County Employment Appeals Board after he was transferred and suspended.*? The sheriff
discovered that a deputy county counsel would represent the sheriff’s department before the Board
and, at the same time, the county counsel would advise the Board at the hearing and throughout the
Board’s decision making process, including by preparing the Board’s written decision.** The court of
appeal reversed the trial court’s refusal to disqualify the county counsel’s office.* The court observed
that the Employment Appeals Board was just like the Civil Service Commission in Civil Service
Commission.*®

341 Cal. App. 4th at 21.
3 d. at 22.

36 /d. at 21.

371d. at 23.

38 qd.

3 d. at 23, 31.

401d. at 30-31.

d.

42 Howitt, (1992) 3 Cal. App. 4th 1575, 1578.
Bd.

4 d.

4 d.
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The court in Howitt allowed that only under certain conditions could a county counsel’s office “advocate
for one party in a contested hearing while at the same time serving as the legal advisor for the decision-
maker.”*® The court reasoned that due process concerns in the context of dual representation persist
even if different lawyers in the same office perform two functions.*” Instead, only ethically screening the
“advocate” from the “advisor” can satisfy due process concerns.”® The court added that the law office
performing the dual roles (in Howitt, the county counsel) bears the burden to prove the adequacy of its
screening procedures, since only that office has meaningful access to evidence of such separation.”® The
court concluded that if the county counsel’s office could not demonstrate effective screening, a
renewed petition for disqualification should be granted.>®

Analysis

1. Defining the Problem

As to its representation of the Ethics Commission, the City Attorney’s Office is burdened by the same
ongoing conflict of interest at issue in Civil Service Commission and other decisions of the California
Court of Appeal applying Rule 3-310 to the government attorney context.

a. The unique mandate of the Ethics Commission gives it an attorney-client relationship with
the City Attorney’s Office separate from the single client of the City, creating the potential
for conflicts of interest in the City Attorney’s fulfillment of its various obligations.

Under the California rule, the City Attorney’s Office serves its single client the City and County of San
Francisco as a whole. In the course of representing that client, the City Attorney’s Office provides advice
to multiple City entities and to the individuals who staff them. Put differently, the City Attorney’s Office
has one “Client” but innumerable “clients.”

The City Attorney’s Office does not form separate attorney-client relationships with the majority of City
entities, officials, and staff whom it counsels, unless those entities have a right under the Charter to act
independently of the City and they obtain advice in their separate capacity. Most City officers and
employees are subject to the oversight of the Mayor or members of the Board of Supervisors and
therefore lack the requisite independence to form a separate attorney-client relationship with the City
Attorney’s Office.

However, like the Commission at issue in Civil Service Commission v. Superior Court, the San Francisco
Ethics Commission was structured by the voters to have some intentional institutional independence
from the City and County of San Francisco even while creating it as a city department. The Charter
empowers the Commission to investigate complaints and enforce the law against the Mayor, members
of the Board of Supervisors, and even those in the City Attorney’s Office itself. As in Civil Service

% Id. at 1580.
47 1d. at 1586.
% 1d.
49 1d. at 1587.
0d.
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Commission, “an adverse Commission ruling is not always warmly embraced by the affected county
agency.””! As a result, the same conflict arises on an ongoing basis in San Francisco as that which existed
in Civil Service Commission. And while the Charter empowers any City officer to seek permission to
retain outside counsel on a given matter for which a conflict may exist, the structural problem at issue
here concerns a potential conflict in every matter. Because the Ethics Commission has a broad range of
duties, including authority to provide advice and to pursue independent enforcement action, and
because it may sue or be sued over any given matter, Rule 3-310 prohibits dual representation with
informed written consent in any matter for which the clients face a potential conflict of interest.

b. Inadequate separation of offices and functions creates an ongoing and structural conflict
of interest in the City’s Attorney’s fulfillment of its responsibilities toward the Ethics
Commission and the laws in the Commission’s jurisdiction.

As described above, with respect to its relationship with the Ethics Commission, the City Attorney’s
Office functions in the following domains:

1. It advises City officers and employees of potential liability under the laws falling within
the Commission’s jurisdiction, advises Commission Staff on how to interpret compliance
requirements under those laws, and participates in policy discussions with all agencies
within City government, including by working with the Ethics Commission to draft
proposed ordinance language;

2. It advises the Commission’s Enforcement staff on matters related to investigations and
enforcement, including against those individuals whom it has advised in Domain 1, and
determines whether to exercise its concurrent civil jurisdiction over the facts and laws
on which it has advised both City officers and employees and Commission staff under
Domain 1;%? and

3. Represents the Commission as a judicial clerk during administrative enforcement
proceedings that prosecute the individuals implicated in Domains 1 and 2.

Also as described above, the City Attorney’s Office likewise fulfills additional duties affecting the
whole of the City and County, including by representing the City whenever it may be a party to
litigation.

To be sure, the conflicts at issue here are not limited to “a particular matter”> but are ongoing and
structural, and can have the effect of impairing the exercise of sound judgment by any single attorney.>
The Harvard Law Review defined this structural problem as the “dual representation” problem within a

class of conflicts it calls “conflicts of function:”>®

51163 Cal. App. 3d at 74.
52The City Attorney’s Office rarely initiates a civil enforcement action based on the complaints referred by the
Ethics Commission pursuant to the Charter.
53 SF Charter § 6.102(1).
54 That possibility exists independently of the ethical scrupulousness of any individual attorney. The court in Civil
Service Commission, for example, insisted that its judgment “in no way questions the honesty or integrity of the
County Counsel’s office or any of the individuals involved in this case.” 163 Cal. App. 3d at 84.
55 Conflicts of Interest in the Legal Profession, 94 HARv. L. REv at 1416.
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Some government attorneys face conflicts among the interests of
different “clients” within the government. This type of conflict arises in
its most common form when the government provides legal
representation to public employees who are sued for acts committed
within the scope of their employment. Typically, the government is also
an actual or potential party in the action, and its interests may not
always coincide with those of the individual employee. In some cases, it
may be possible to maintain the dual representation within the
government by strict separation between two offices, just as many large
agencies separate their investigative and adjudicative personnel. When
such separation is not possible, however, the government will probably
have no choice but to contract out one advocate’s function to a private
attorney.%®

The solutions Harvard proposed—whether stringent ethical screens or separate counsel—are
specifically structural in nature and do not rely on ethically scrupulous attorneys tasked with fulfilling
conflicting roles.

Before June 19, 2017, the same Deputy City Attorney occupied Domains 1 and 2. (A second Deputy City
Attorney fulfilled the duties in Domain 3.) Based on the law described above, the same Deputy City
Attorney may not simultaneously fulfill Domains 1 and 2 without creating a conflict of interest. As
explained further below, the City Attorney’s Office has agreed to impose ethical screens between the
attorneys handling Staff’s advice and policy functions and its enforcement functions. As of June 19,
2017, one Deputy City Attorney will be responsible for Domains 1 (advice and policy) and 3 (Commission
clerk), and a separate Deputy City Attorney will be responsible for Domain 2 (advising Enforcement staff
and recommending whether to exercise civil jurisdiction).

2. Possible Solutions

Staff has identified three approaches for the Commission’s consideration to address the structural
tensions described above.

e Alternative 1: Heightened ethical screens and the FPPC’s three-attorney model

An “ethical screen” is a set of procedures that create an absolute barrier to communication between or
among the attorneys in a single office to prevent them from having any connection with a particular
matter. For example, the City Attorney’s Office recently took the step of assigning a member of its
Litigation Division to defend a respondent of an Ethics Commission investigation. The Deputy City
Attorney from the Government Division continues to represent the Ethics Commission, but he and his
opposing counsel from the Litigation Division are prohibited from sharing information or discussing the
Commission’s investigation in any manner.>” In addition, until June 19, the City Attorney’s Office

5694 HARv. L. REv. at 1421-22 (citations omitted).
57 Voluntary recusal is also an effective tool for reducing the impact of inherent conflicts of interest. For example, a
target of an Ethics Commission investigation recently alleged that someone in the City Attorney’s Office advised
her that she did not violate the City ethical rules. The implicated attorney disagrees with the employee’s account
of their conversation and therefore recused himself from any role in the investigation.
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assigned a separate attorney from within the Government Division to represent the Commission itself
throughout every enforcement proceeding it handles as a quasi-judicial body. By providing the members
of the Commission with independent counsel separate from the attorney who advised Commission
Staff, the City Attorney’s Office effectively screened the Commission from conflicts of interest
specifically related to active litigation after the fashion envisioned in Howitt.

However, prior to June 19, 2017, the same Deputy City Attorney was advising City employees,
Enforcement Staff, making enforcement decisions on behalf of the City Attorney’s Office, and advising
the Commission’s advice and policy Staff. Staff raised its concerns with this approach with the City
Attorney’s Office and, on June 19, 2017, the City Attorney’s Office voluntarily imposed a new ethical
screen between attorneys giving enforcement advice and those giving compliance and policy advice. As
of June 19, one Deputy City Attorney will advise the Commission’s Enforcement & Legal Affairs Program
(Domain 2) and evaluate and make recommendations regarding the suitability for the City Attorney to
take civil enforcement action (also Domain 2). Another Deputy City Attorney will continue advising City
employees regarding their liability under the City’s governmental ethics laws (Domain 1), advising Staff’s
advice and policy teams (also Domain 1), and serving as the Commission clerk during Staff’s
administrative enforcement hearings (Domain 3).

Staff welcomes this development and is grateful for the City Attorney’s responsiveness to Staff’s
concerns. If the City Attorney’s Office can demonstrate that it adheres to stringent ethical screening
procedures, this solution would likely comply with the holding in Howitt that only demonstrably
stringent separation can secure due process in the face of dual representation.®® It would likewise mirror
the strict ethical screens in place at the Fair Political Practices Commission (FPPC), which retains
separate counsel for its Enforcement Division (handling enforcement cases), Executive Director (advising
the Commission), and its General Counsel (giving advice and policy recommendations).

Staff nevertheless outlines two alternative proposals below, should the Commission wish to go further
than what the City Attorney’s Office has voluntarily undertaken.

e Alternative 2: Independent counsel and the modified San Diego model

As noted above, the City Attorney’s Office represents all City agencies and departments in litigation in
which the City is a party. In doing so, the City Attorney’s Office represents the City’s best interest and
ensures a uniform litigation message and strategy throughout the government. At the May 22, 2017,
Commission meeting, Commissioner Renne expressed strong support for maintaining the Commission’s
relationship with the City and the City Attorney’s Office when the Commission is the subject of litigation.
This approach would maintain the Commission’s relationship with the City Attorney’s Office for
purposes of outside litigation.

The San Diego Ethics Commission retains outside, independent counsel for all non-litigation matters, but
is represented by the City Attorney when it is a named party in litigation. San Diego’s independent
attorney is on contract with the Ethics Commission. She reports directly to the Commission’s Executive

8 Those procedures should be especially robust since the attorneys handling these separate domains occupy not
only the same physical office but also the same political division, in contrast to the separation at issue in In re Lee
G. in which the separate attorneys occupied separate physical offices and distinct political functions.
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Director on matters as needed, but she retains full-time employment with a local law firm. The San
Diego Ethics Commission must pay its outside attorney’s fees from its annual budget, whatever they
may be in a given fiscal year.

Within its jurisdiction, however, the San Francisco Ethics Commission has a broader mandate, including
campaign finance, a public campaign financing program, lobbying, and governmental ethics. Its
mandated functions and duties include public disclosure, advice, audits and enforcement. As a result, if
the Commission wishes to pursue a model of independence similar to San Diego’s, a full-time, in-house
general counsel would be necessary rather than a part time, external counsel. This approach would
require Charter change, and the following language could be considered for achieving that end:

Related to the Ethics Commission: San Francisco City Charter Section 15.102

Fhe-Cityr-Attorney-shall-be-thelegal-adviserefthe-Commission- The Commission shall

have its own legal counsel independent of the City Attorney, who is exempt from the
competitive civil service selection process under Charter Section 10.104(13), except that
the City Attorney will represent the Commission in any court proceeding where the
Commission is a party.

Staff recommends that its in-house counsel fulfill the responsibilities of Domain 2 because each
enforcement matter could potentially develop into a matter “in any court proceeding,” leaving the City
Attorney’s Office to fulfill Domains 1 and 3.

e Alternative 3: General Counsel and the modified FPPC model
At the state level, the Political Reform Act authorizes the FPPC to appoint and discharge “counsel”
consistent with applicable civil services laws. Gov’t. Code § 83107. The general counsel to the FPPCis a
full-time, in-house attorney who reports to the FPPC’s full-time agency head, the Commission Chair. In
addition to her duties as counsel to the Commission, the FPPC’s general counsel leads a team of lawyers
and support staff to advise members of the Commission and staff on the interpretation and analysis of
laws, court decisions, and rules and regulations affecting the Commission. The general counsel also
coordinates outside litigation strategy, and coordinates the development of legislative proposals,
regulations and Commission opinions. The FPPC general counsel has a counterpart in the Chief of the
Enforcement Division, who oversees that agency’s enforcement program. That division allows the FPPC
to fully separate its day-to-day advice and policy functions from its enforcement obligations.

Under this approach, the Commission would provide for in-house counsel to fulfill Domains 1 and 3
(providing compliance and policy advice to Commission Staff, and advising members of the Commission
during proceedings), and likewise empower the Director of Enforcement to fulfill the responsibilities of
Domain 2 (advising the Commission’s Enforcement Staff on how to interpret the law within the
Commission’s jurisdiction and how to pursue matters related to investigation and enforcement). This
alternative would not upset the role of the City Attorney’s Office in providing uniform litigation support
throughout the City, including when the Commission is a party to litigation, but would otherwise limit
the role of the City Attorney’s Office to advising City officers and employees about potential liability and
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determining when to exercise its concurrent civil jurisdiction. This approach also would require a charter
change.

Should the Commission decide to pursue this third alternative, it may wish to consider the following
language:

Related to the Ethics Commission: San Francisco City Charter Section 15.102

Fhe-City-Attorneyshall-be-thelegaladviseref the-Commission- The Commission shall have its

own legal counsel independent of the City Attorney, who is exempt from the competitive civil
service selection process under Charter Section 10.104(13), except that the City Attorney will
represent the Commission in any court proceeding where the Commission is a party. In addition,
the Commission’s Deputy Director of Enforcement will be responsible for handling legal matters
arising in the context of investigations and enforcement.

We look forward to your discussion on Monday and to answering any questions you might have about
our research or these policy considerations.
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CIty AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY
DENNIS J. HERRERA ANDREW SHEN
City Attorney Deputy City Attorney

Direct Dial: (415) 554-4780
Email: andrew.shen@sfgov.org

June 23, 2017
VIA E-MAIL

LeeAnn Pelham, Executive Director
San Francisco Ethics Commission
25 Van Ness Avenue, Suite 220
San Francisco, California 94102
E-mail: leeann.pelham @sfgov.org

Re: Staff Memorandum Regarding Independent Legal Counsel

Dear Executive Director Pelham:

We write in response to your staff’s June 22, 2017 memorandum to the Ethics
Commission (“Commission”) regarding “Policy Considerations and Possible Approaches for
Obtaining Ethics Commission Independent Legal Counsel” (the “Memorandum”). While I will
attend the Commission’s upcoming June 26 meeting, we wish to provide you, your staff, and the
Commission with our office’s views on your memorandum in writing before that discussion. As
you know, our office was not consulted in the drafting or review of the Memorandum and had
only a very limited opportunity to provide feedback to you and your staff before its posting.

As we explain further below, the Memorandum is incorrect in critical respects on the
facts and the law. The discussion in the Memorandum ignores the time-tested role this office has
played, fails to appreciate the importance of an independent elected City Attorney under the City
Charter, and misconceives our current practices in advising and representing the Commission.
Most importantly, the Memorandum is wrong in asserting that City Attorney’s Office has a
conflict of interest as to its current representation of the Commission; the City Attorney’s Office
has no such conflict. Accordingly, the Memorandum rests on a faulty premise and we disagree
with the recommendations your staff makes in the Memorandum.

A. The City Attorney’s Office and its Roles in Ethics-Related Matters

At the outset, to correct some of the inaccuracies in the Memorandum, we wish to clarify
(1) the organizational structure of the City Attorney’s Office, and (2) its roles in ethics-related
matters.

1. The City Attorney’s Office’s Organizational Structure

The City Attorney’s Office is comprised of a number of teams, generally divided by
subject matter expertise. By dividing our attorneys on this basis, the City Attorney ensures that
each team acquires and develops substantial expertise in its assigned areas. The City Attorney
did not create these teams to “minimize [our] actual and potential conflicts of interest” as your
staff’s Memorandum suggests, on page 3. For example, the City Attorney’s Office has a
Complex Litigation Team that handles affirmative, consumer protection, and other social impact
litigation, a Contracts and Construction Team that provides general support on contracting and
public works projects, and a Labor Team that works with the Department of Human Resources

Ciy HALL - 1 DR. CARLTON B, GOODLETT PL., SUITE 234 - SAN FRANCISCO, CALIFORNIA 94102
RECEPTION: (415) 554-4700 - FACSIMILE: (415) 554-4745
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and individual City departments on labor and employment matters. The City Attorney’s Office
also has an Ethics and Election Team that works with the Ethics Commission, the Department of
Elections, and ethics and elections-related matters with other City departments and officials. The
Ethics and Elections Team has three members: Jon Givner, Andrew Shen, and Josh White. As
you know, I serve as the primary point of contact between the Commission and the City
Attorney’s Office and have done so for most of the past nine years.

Through this assignment, I have gained recognized experience and expertise in state and
local law regarding campaign finance, conflicts of interest, governmental ethics, lobbying, and
public meetings and public records. But to the extent appropriate, I also turn to my colleagues in
the City Attorney’s Office for assistance in other matters. For example, if your staff requests that
I prepare a contract with a vendor, I likely will turn to Deputy City Attorneys with subject matter
expertise on the Contracts and Construction Team for assistance. In other words, a single matter
may involve members of multiple teams in the City Attorney’s Office to ensure the consistency
and high quality of our legal advice.

2. The City Attorney’s Office’s Role in Ethics-Related Matters

The Memorandum, on page 3, lists “three essential domains” of our office as to ethics-
related matters. This list captures several of our roles, but not all of them — below is a more
complete listing:

* providing ethics compliance advice and trainings to City departments, officers,
and employees;

» providing ethics advice to appointing authorities regarding potential candidates
for appointment to city offices, boards and commissions;

e drafting legislation regarding local conflict of interest and ethics laws;

» advising City officials on pending state legislation that addresses conflict of
interest and ethics laws;

e investigating potential conflict of interest and ethics violations; and
e with respect to the Commission,

staffing Commission meetings;

e advising the Commission’s enforcement division and the Commission itself
on enforcement matters;

e reviewing referrals of ethics complaints filed with the Commission

e working with the Commission’s education and compliance division on
requests for advice from the public and City officers and employees; and

e providing advice to the Commission’s policy division on legislation and other
policy initiatives.

Except for enforcement matters pending before the Commission, which we discuss
further below, my work in these areas is not exclusive. For example, other Deputy City
Attorneys may provide ethics compliance advice to their assigned departments, boards, and
commissions. But internally the Ethics and Elections Team is responsible for ensuring that our
office issues consistent advice to all City agencies and officers.

In this regard, we must specifically correct a mischaracterization in the Memorandum
about potential overlap in these roles. The Memorandum inaccurately states on page 3, “the
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same attorney” who provides ethics compliance advice to City officers and employees advises
your staff in “investigations and enforcement matters” regarding “some of those same
individuals.” To be clear, the vast majority of City departments, employees, and officers we
have advised never become the subject of an ethics complaint or a Commission investigation. In
the rare circumstances in which I have provided compliance advice to a City employee or officer,
and that individual later becomes the subject of an ethics complaint, I do not advise your
enforcement staff on that matter, nor do I advise the Commission. In these circumstances, we
have assigned other Deputy City Attorneys to work with your enforcement staff and with the
Commission. You and the Commission should be aware of this long-standing practice of our
office.

More broadly, you should also understand that the City Attorney’s Office provides
consistent advice to City departments and officials on ethics issues. When presented with the
same legal questions, the City Attorney’s Office’s Ethics and Elections Team will provide
consistent advice to all its City clients — whether the client is an elected official, a City employee
or a member of the Commission’s staff. Indeed one of the core purposes of the Charter’s
provision for an elected City Attorney is to ensure this very consistency. In providing ethics
advice, we do not play favorites.

B. The City Attorney’s Office Has No Conflict of Interest with Respect to the

Commission
1. The City Attorney’s Office’s Client is the City and County of San
Francisco

In the Memorandum, your staff correctly notes that in California, a government
attorney’s client is the government entity itself. See, e.g., Ward v. Superior Court (1977) 70
Cal. App.3d 23, California Rule of Professional Conduct 3-600(A); Cal. State Bar Eth. Op. 2001-
156. The San Francisco Charter is in lockstep with this principle by designating, in Section
6.102, that an elected City Attorney shall be the legal advisor to and representative of the City
and all of its constituent boards, commissions, departments, employees, and officials. In
addition, to the extent there are potential conflicts of interest in a particular matter involving
individual members of our office, we would follow the process for such matters set forth in
Section 6.102. Formal principles aside, this structure provides time-tested, practical benefits to
the City.

The City Attorney is elected, giving the City Attorney the ability to provide objective,
independent, and unbiased advice to all of the officials, boards and departments of the City. The
City Attorney does not give the Commission the advice it wants to hear so the City Attorney can
help ensure job security, as could be the case for in-house counsel subject to the Commission’s
supervision or private outside counsel hired by the Commission. In other words, we do not tell
the Commission and its staff what you want to hear so we can keep our job, we tell you the legal
reality. The City Attorney’s role, as an independent elected official, allows policymakers to
reach policy decisions on their merits free of internal legal battles between various legal staffs.
As former City Attorney Louise Renne wrote in an article published recently in the Golden Gate
University Law Review, “Can you imagine the chaos that would ensue if the Mayor or the Board
of Supervisors or separate departments or agencies decided to hire their own attorney,
particularly if they did not like the advice provided by the City Attorney?” That admonition
applies with equal force to the Memorandum’s proposals here. A copy of the article is attached.

Just as importantly, a single City Attorney’s Office allows the City to speak with one
voice on legal issues, and avoids the uncertainty and gridlock, as well as tremendous taxpayer
expense, that would result if each City department could hire its own counsel to expound its view
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of the City’s legal rights and obligations. Ms. Renne’s recent article also describes the role of
the City Attorney and the benefits to the City of City officials receiving consistent legal advice
from a unified law office so that the City speaks with one legal voice.

2. The Civil Service Commission opinion does not establish that the City
Attorney’s Office has a conflict of interest with respect to the
Commission

In the Memorandum, your staff relies on an incorrect legal analysis of Civil Service
Commission v. Superior Court (1984) 163 Cal.App.3d 70, to conclude on pages 8-9, that the City
Attorney’s Office has a conflict of interest as to its representation of the City and the
Commission. In Civil Service Commission, the Court of Appeal held that San Diego’s County
Counsel had a conflict of interest and could not bring an action in the name of the County of San
Diego against its Civil Service Commission after simultaneously advising San Diego County
Department of Social Services and San Diego’s Civil Service Commission relating to a
personnel matter in the social services department. The Court of Appeal reasoned that the Civil
Services Commission was a “quasi-independent” agency that is legally distinct from the County
of San Diego for conflict of interest purposes. But in the Memorandum your staff misapplies the
holding in the Civil Service Commission case.

First, Civil Service Commission stands only for the proposition that that a conflict arises
where a public entity’s attorney brings an action in the name of the entity against one of its
constituent agencies after advising that an agency on the matter giving rise to the litigation. That
case does not hold that a conflict of interest arises simply because a public entity attorney advises
two constituent agencies of that entity on the same subject matter where one of the agencies has
the authority to overrule the other one. There is obviously no ongoing litigation between the
City and its Commission, nor is there any immediate prospect of such a lawsuit. Civil Service
Commission thus has no bearing here.

Second, the Commission is not a “quasi-independent” agency separate and distinct from
the City. Like many other City agencies and departments, the voters created the Commission
through an amendment to the City’s Charter. All of the Commission’s duties, responsibilities,
and roles are set forth in the Charter or local ordinances — it has no authority to act, except as
provided in local law. The Commission is subject to the same budget process as other City
departments. And all of the Commission’s hiring and employment decisions are subject to the
same Civil Service restrictions as other agencies. And in creating the Ethics Commission, the
voters expressly stated in Charter Section 15.105 that the City Attorney would be the legal
advisor for the Commission, just as the City Charter requires our office serves as the advisor for
every other City department and commission. For conflict of interest purposes, the Commission
is no different from any other City agency or department.

On page 9 of the Memorandum, your staff suggests that the Commission should be
considered a “quasi-independent” agency because its decisions are “not always warmly
embraced by the affected county agency” (citing Civil Service Commission, 163 Cal.App.3d at
74). While this may be true as a practical matter, it is hardly unique to the Commission and in
any event it is not legally significant. The City is comprised of many agencies, boards,
commissioners, department heads, and elected officials with different policy views — and they
may disagree in ways not “embraced” by the parties involved. And often they exercise checks
and balances functions over other City agencies. For example, the Mayor may veto legislation
that has been passed by the Board of Supervisors. The Board of Appeals is often asked to
overrule another department’s approval of a permit. The Controller’s Office may investigate a
whistleblower’s complaint that a department head has allegedly misused City funds. City
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departments may disagree, a City department may overrule another department’s decision, and
City departments (other than the Commission) can investigate City employees and other City
agencies — but this reality does not mean each of these agencies and departments is “quasi-
independent” for the purposes of the rules of professional conduct. Otherwise a governmental
structure with built in checks and balances could not have a single lawyer whose duty is to give
independent and consistent advice to all the government’s officers and agencies.

Likewise, that the Ethics Commission may initiate administrative actions and “be sued
over any given matter” does not make it is “quasi-independent” as the Memorandum states on
page 9. As just one example, the City’s Office of Labor Standards Enforcement can also initiate
administrative actions against private parties (for violations of the Health Care Security
Ordinance, the Minimum Compensation Ordinance, the Paid Parental Leave Ordinance, and a
variety of other labor laws that apply to private workplaces). And the Commission is far from
alone in being previously named as a defendant in a lawsuit. City agencies and officials are
routinely sued in a wide variety of matters handled by the City Attorney’s Office.

In sum, the Memorandum sets forth an analysis that is legally erroneous and provides an
untenable conclusion. While critically important to the City, the Commission’s authority, duties,
and responsibilities are not unique either within the City or within many other state and local
governmental entities. Accordingly there is no reason to conclude that it “functions
independently of the overall entity,” Civil Service Commission, 163 Cal.App.3d at 78, and that
the City Attorney’s Office then has any conflict in advising and representing the Commission
and the City as a whole.

C. Due Process Requirements in Enforcement Proceedings

Separate from the preceding conflict of interest concerns, constitutional due process
requires that the City Attorney’s Office assign and wall off from one another certain Deputy City
Attorneys who advise the Commission in administrative enforcement proceedings and different
Deputy City Attorneys who advise the Commission’s staff who appear as a party in those
enforcement actions. Our office has long-recognized the importance of these due process
concerns, and strictly follows these requirements.

When “an administrative agency conducts adjudicative proceedings, the constitutional
guarantee of due process of law requires a fair tribunal.” Morongo Band of Mission Indians v.
State Water Resources Control Bd. (2009) 45 Cal.4th 731, 737. “A fair tribunal is one in which
the judge or other decision maker is free of bias for or against a party.” Id. A tribunal may be
unduly biased when one of the attorneys appearing before it as an advocate for a party is
simultaneously serving as the tribunal's legal advisor in the same proceeding. Id. at 739.

For this reason, the City Attorney’s Office has, as to the Commission’s administrative
enforcement matters, assigned me to primarily advise the Commission’s enforcement staff and
Josh White to primarily advise the Commission itself on such matters. The Court of Appeal has
upheld the City Attorney’s Office’s approach to this issue in similar administrative proceedings.
See Richardson v. City and County of San Francisco Police Com. (2013) 214 Cal.App.4th 671,
702-06 (approving the City’s due process screens in police disciplinary proceeding).

Earlier this month, I met with you and Deputy Director Jessica Blome regarding this
arrangement, and you requested that Josh and I switch roles with respect to enforcement matters.
While there are no ethical or due process concerns with our current assignments, to be responsive
to your request, on June 19, our office agreed to do so and I informed Deputy Director Blome
that the City Attorney had decided that Josh and I would switch these roles. But to clarify this
reassignment, there will be occasions in which Josh will directly advise City departments and
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personnel on ethics compliance matters and may review draft ordinances involving ethics issues.
While I tend to take the lead on such assignments, there will be occasions in which Josh’s
assistance is necessary and appropriate. We will continue to maintain appropriate due process
screens in individual enforcement matters, but the Memorandum is incorrect to suggest that there
will be an “ethical screen” between Josh and me on policy or advice matters unrelated to a
specific enforcement proceeding. The law does not require a screen in those circumstances, and
the City Attorney does not intend to apply one.

D. The City Attorney’s Office Opposes Staff’s Proposed Alternatives

Because the City Attorney’s Office has no conflict of interest as to advising the
Commission and also because we already fully address any due process requirements, we
disagree with staff’s proposed alternatives set forth at the end of the Memorandum. There is no
legal basis for the Commission to have “independent” legal counsel and such counsel would
more likely lead to biased legal advice, costly legal fights and inconsistent approaches to the
same legal issues faced by City departments and personnel.

The City Attorney’s Office also specifically disagrees with the aspects of “Alternative 2”
and “Alternative 3” that suggest that the Commission have its own counsel and that the City
Attorney’s Office would continue to represent the Commission in litigation. Such a
recommendation ignores that providing sound legal advice requires consideration of litigation
risks, and that it is common for advice attorneys to consult their litigation colleagues about
policy matters likely to lead to legal challenges. A complete division of advice-related roles and
litigation between different legal offices is ultimately impractical and unworkable, and we would
oppose any such proposed division.

Thank you for considering these comments, and I look forward to discussing this further
at Monday’s Commission meeting.

Very truly yours,

DENNIS J. HERRERA
City, mey

/(/\

ANDREW SHEN
Deputy City Attorney

cc: Members, Ethics Commission (via e-mail)
Dennis J. Herrera, City Attorney
Jessica Blome, Deputy Director (via e-mail)
Jeffrey Pierce, Senior Investigative Analyst (via e-mail)
Kyle Kundert, Senior Policy Analyst (via e-mail)

Attachment: Golden Gate Law Review article
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ARTICLE

THE OFFICE OF THE CITY ATTORNEY
OF SAN FRANCISCO

LouISE RENNE*

I. THE UNIQUE ROLE OF THE SAN FRANCISCO CITY ATTORNEY

The San Francisco City Attorney’s Office serves the Mayor, Board
of Supervisors, and other elected officials as well as the approximately
100 departments, boards, commissions, and offices that comprise the
City and County of San Francisco’s government.! In many ways, the
office is unique among city attorney offices, both because of the ex-
traordinary scope of activities performed by the City and County of San
Francisco’s government, and the scope of the City Attorney’s Office ac-
tivities within that structure.

At the outset, it is important to note that the San Francisco City
Attorney is elected — comparatively unusual among cities. All county
counsels in California are appointed by the County Board of Supervisors,
and most city attorneys are appointed by the City Council. Only a few
other city attorneys in California are elected.2 The first elected San Fran-
cisco City Attorney was Franklin Knight in 1898.

* Louise Renne is a partner at Renne Sloan Holtzman Sakai, LLP, also known as the Public
Law Group, a firm that she co-founded in 2004 to serve public agencies, nonprofits, and community
organizations. She practices public interest litigation and fights against elder financial abuse. Ms.
Renne served as the elected City Attorney of San Francisco from 1986 to 2001, and served as a
member of the San Francisco Board of Supervisors from 1978 to 1986.

Acknowledgments: I would like to thank the following for their review and input into this
article; my two partners in private practice and former deputies in the office — Jon Holtzman, the
instigator and champion of affirmative litigation in the office; and Randy Riddle, a specialist in
ethics and government law; and Buck Delventhal, who has been and remains a widely respected
government law attorney in the City Attorney's Office.

! See The Office, CITY ATT’Y OF S.F., hutp://www.sfcityattorney.org/aboutus/theoffice/ (last
visited Feb. 25, 2017) (providing a description of the office’s mission and responsibilities).

2 Michael Reiter, Elected City Attorneys in California Versus Appointed City Attorneys in
California, MICHAEL REITER, ATTORNEY AT LAW BLOG (May 3, 2011), https:/michaelreiterlaw

125



AGENDA ITEM 6

126 GOLDEN GATE UNIVERSITY LAW REVIEW [Vol. 47

" The large size of the office reflects the diversity of the tasks it under-
takes. San Francisco is the only consolidated City and County in Califor-
nia. This makes the role of the San Francisco City Attorney unique
because he or she acts both as county counsel and as city attorney. In all
other counties in California, there is a County Counsel who represents
the county in its legal affairs (e.g. county health and social services),
while each city within the county has its own city attorney providing
services typically associated with a city (e.g. police and fire services). As
a result of this unique structure, the San Francisco City Attorney has far
broader responsibilities than any individual county counsel or city attor-
ney in California.

The San Francisco City Attorney also has. broader responsibilities
for historical reasons. At one time, neighboring San Mateo County was a
part of San Francisco County, but San Mateo County separated in 1856.3
At that time, San Francisco then became a City and County. However,
portions of the land in San Mateo County remained under San Francisco
ownership: San Francisco International Airport; Crystal Springs Reser-
voir, which is a part of the Hetch Hetchy water and power system that
provides San Francisco with its drinking water; and Sharp Park Golf
Course, which is owned and maintained by the San Francisco Recreation
and Park Department.# The San Francisco City Attorney is the attorney
for all these enterprises. Unlike most cities, San Francisco has its own
port, airport, employee retirement system, water, power, and clean water
systems; and is one of the very few cities that operate its own transporta-
tion system. This further expands the responsibilities of the office.

Another unique feature of the San Francisco City Attorney’s office
is that the San Francisco City Attorney (as well as a few other City Attor-
neys in California cities having a population in excess of 750,000) is
authorized under state law (Bus. & Prof. code § 17200 et seq) to pursue
allegations of unfair and unlawful competition in civil proceedings. As
will be discussed further in this article, this state law assists the City
Attorney in pursuing affirmative litigation on behalf of citizens and tax-
payers. In such cases, the City Attorney represents the people of the State
of California — a role more traditionally associated with that of the State
Attorney General.

.wordpress.com/201 1/05/03/e1ected-city-attomeys-in-california-versus—appoimed-ci‘ty-auomeys-in-
california/.
3 San Francisco History — Timeline, SFGENEALOGY, http://www.sfgenealogy.com/sf/history/
hgtiml.htm (last updated Feb. 6, 2016).
* Real Property Owned by the -City and County of San Francisco: Parcels Outside of the City
- and County Boundaries, CITY AND CTY. OF S.F. — REAL ESTATE Div., http://sfgov.org/realestate/
g real-property-owned-city-and-county-san-francisco—parccls-outside-city-and-county-boundaries (last
updated May 29, 2002).
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Over the years, there has been discussion over whether having an
elected City Attorney is a good idea. One side argues that having an
elected City Attorney means the City Attorney may have his or her own
political or policy agenda. From my point of view as a former City Attor-
ney, electing this position has great merit because it helps to ensure that
the City Attorney can be fully independent and neutral regarding legal
advice offered. Neither the Mayor nor the Board of Supervisors can com-
plain that the City Attorney inherently favors one side over the other
because neither one appoints the City Attorney. Furthermore, since the
City Attorney is an elected official, the City Attorney is accountable to
the public. This reinforces the concept that in exercising the powers of
the City’s chief legal officer, the City Attorney must both provide the
best possible legal advice and protect the public interest.

1 began my journey as City Attorney due to the unfortunate death of
George Agnost, who had served San Francisco from 1977 to 1986. I was
appointed to fill out the remainder of his term by Mayor Dianne Fein-
stein, the first female San Francisco mayor. I became the first female
City Attorney, and was reelected three times. Ultimately, I served as City
Attorney for 16 years, from 1986 to 2002. During that time, we had the
opportunity to more than double the size of the office. With more attor-
neys, we provided more specialized services in the areas of family and
children services,’ telecommunications, water, and environmental law.
We also aggressively pursued affirmative litigation on behalf of the pub-
lic. Currently, the office has about 185 attorneys.

II. THE DUTIES OF THE SAN FRANCISCO CITY ATTORNEY

The San Francisco Charter controls the way in which San Francisco
is governed. Charter § 6.102 sets forth the specific duties of the San
Francisco City Attorney. Some other local and state laws (such as Bus.
& Prof. Code § 17200 et seq) augment these duties and powers. Because
the charter mandates that the City Attorney is the chief legal advisor and

3 Now United States Senator Kamala Harris served as head of the Family and Children Ser-
vices when she was in the City Attorney’s Office.

6 See S.F., Cal., CHARTER § 6.102, http:/Nlibrary.amlegal.com/nxt/gateway.dll/California/char
ter_sf/articleviotherelectiveofficers?f=templates$fn=default.htm$3.0$vid=amlegal:sanfrancisco_ca$
anc=JD_6.102 (explaining the duties of the San Francisco City Attorney: representing the City and
County in all legal proceedings; providing advice or written opinions to any officer, department
head, board, commission or other unit of local government; making recommendations to the Board
of Supervisors for or against the settlement or dismissal of legal proceedings; approving as to form
all surety bonds, contracts and ordinances; examining and approving title to all real property to be
acquired by the City and County; preparing reviews annually and making available to the public a
codification of ordinances of the City and County; investigating, evaluating and recommending dis-
position of all claims made against the City and County). ’
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representative of all elected officials and City units of government, the
City speaks with one legal voice. Can you imagine the chaos that would
ensue if the Mayor or Board of Supervisors or separate departments or
agencies decided to hire their own attorney, particularly if they did not
like the advice provided by the City Attorney? There will obviously be
occasions where the City attorney may have a conflict, but the Charter
provides a remedy in such cases by allowing the City Attorney to hire
outside counsel.”

In general terms, the duties of the office can be divided into two
sometimes-overlapping categories: (1) advice and (2) litigation. The ad-
vice side of the office provides oral or written advice and approves the
form of all new contracts, ordinances, and other city documents. The
litigation side of the office represents the City in all legal proceedings,
including administrative hearings, proceedings in state or federal trial
and appellate courts, and the United States Supreme Court. Since both
halves serve all 100 city departments, the City Attorney’s Office is called
upon to be proficient in such diverse areas of law as arts and cultural
matters, health and welfare issues (including issues involving children
and families), public finance and tax, labor and employment issues, land
use, ethics and public interest laws, environmental law, general munici-
pal law (including the application of diverse state and federal laws), real
estate, construction and contracts, code enforcement and more. How
these various responsibilities are currently organized can be viewed on
the City Attorney website.

A. ADVICE

On the advice side, the City Attorney’s role is to provide legal ad-
vice applicable throughout the city and not to make policy, a role re-
served to the City’s policy makers including the elected officials and
department heads. Drawing a distinction between giving legal advice and
making policy is not always clear or easy; best understood, the City At-
torney may frame legal options for its client agencies or elected officials,
but it is the agencies or elected officials that must decide how to proceed.
The City Attorney may privately harbor the opinion that a chosen policy
is a bad one or that a poor business deal has been struck, but the City
Attorney has an obligation to defend the City’s final policy decision un-
less it is contrary to the Canon of Ethics or plainly unconstitutional.

7 See S.F., Cal., CHARTER § 6.102, http://library.amlegal.com/nxt/gateway.dl)/California/char
ter_sf/anicleviotherelectiveofﬁcers?f=templates$fn=defauIt.htm$3.0$vid=amlegal:sanfrancisco_ca$
anc=JD_6.102.
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The issues presented to the City Attorney are often novel and “on
the cutting edge.” They can be raised in the context of a proposed piece
of legislation on which the Mayor and the Board of Supervisors may or
may not agree. A proposed ballot measure, whether emanating from
within City Hall or from the citizens, may raise substantial legal issues to
be “opined upon” by the City Attorney. An ethics or conflict of issue
may arise which requires an opinion to be issued by the City Attorney.
There are often contentious land use issues that will require the City At-
torney to provide a legal answer. And of course, there will often be civil
rights issues to be considered and addressed by the City Attorney’s Of-
fice. For example, I remember when the issue of domestic partner bene-
fits was controversial. The affirmative stand of the City on this question
ultimately led to the validation of same sex marriages, a history in which
the San Francisco City Attorney’s office was involved from beginning to
end.

During my time as City Attorney, one of the most dramatic events
was the earthquake in 1989. The City Attorney’s Office was called upon
to join the Mayor and other critical emergency personnel at the command
headquarters to draft the important and required emergency declaration
that would provide needed relief and allow emergency actions to take
place.® In fact, if one reviews the myriad responsibilities undertaken by
the City Attorney’s office, it is clear that there is little that occurs within
city government that does not come through the door of the City Attor-
ney’s office in one way or another and requires the considered advice of
the City Attorney’s office.

One final point about the unusual role of the City Attorney in San
Francisco: in a government as large and diverse as San Francisco’s, bat-
tles among officials, boards, and departments are inevitable. The City
Attorney can serve a critical role in keeping the peace, actively working
with different parts of the government to forge consensus.

B. LITIGATION

The City Attorney represents the City and County in all legal pro-
ceedings, no matter the forum. This also includes all claims against the
City even if they do not arise to formal litigation. Most of the claims and
litigation handled by the office are on the defense side, ranging from
individual “slip-and-fall” cases to large class actions. And they range

8 During that difficult time, members of the City Attorney’s office also volunteered to help
with the shelters that were needed and were “on the spot” in the Marina area for several days
working closely with the police and fire departments in providing needed service.
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across all aspects of city government, literally from A to Z — the airport
to the zoo.

Many matters (certainly the large and complex) involve not only
significant amounts of money, but important questions of public policy.
This requires the City Attorney not only to be a forceful advocate on
behalf of the City, but also to work closely with the City’s policy makers
to ensure that the litigation can be successfully resolved. The City Attor-
ney must take all settlements to the Board of Supervisors and the Mayor
for approval.

The history of the City Attorney’s office is replete with cases of high
visibility raising important public policy issues. One such civil rights
case arose shortly after I became the City Attorney with litigation filed
against the Fire Department challenging the hiring and promotional poli-
cies of the department for discriminating against women and minorities.
Challenges to the department’s policies had a long history even before I
became City Attorney, and there were strongly held views about the de-
partment policies (to put it mildly) on all sides. At the time, Ed Lee, now
mayor of San Francisco, was an attorney for the plaintiffs. The deputy
responsible for handling the case was a forceful advocate, but at the same
time was able to work with all sides in the case to resolve it in a positive
way, forever changing the department. The San Francisco Fire Depart-
ment not only changed its policies, it set a precedent for other fire depart-
ments across the country. Not long after the case was resolved, the first
African-American fire chief in San Francisco, Robert Demmons, was ap-
pointed; he was a lead plaintiff in the litigation. Today, the Fire Depart-
ment is led by a woman, Joanne Hayes-White.

In addition to acting as the City’s defense attorney, the San Fran-
cisco City Attorney’s office has been at the forefront of pursuing affirm-
ative litigation, acting as a plaintiff’s attorney in matters where the City
has a valid claim to enforce or where members of the public have been
“wronged”. Affirmative litigation cases can range from a code enforce-
ment matter to unfair competition actions against corporate defendants
and others, using California’s Unfair Competition Law as a legal tool.9
At the time we first pursued affirmative litigation, it was very much
outside the norm of the generally defense-minded public law bar. But,
given the array of affirmative litigation cases that the San Francisco City
Attorney has pursued against banks, the lead paint companies, title com-
panies, the tobacco industry and others, and the nearly $1 billion in re-
coveries from those cases, I think that it is fair to say that the San

9 See CAL. Bus. & PROF. CODE § 17200 et seq. (West 2016).
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Francisco City Attorney’s office is now widely recognized as a national
leader in public sector affirmative litigation.

One of the first affirmative litigation cases in which I was involved
was the City’s lawsuit against the Olympic Club challenging its policies
barring women and all minorities from joining the club. Some argued
that the club should be immune from the suit because it was private. But,
as we pointed out, three of the holes in the Olympic Club golf course
were on city-owned public land. So, we argued, the club had a choice;
‘play golf on a 15-hole course and continue to discriminate, or play on 18
holes and accept women and minorities. Fortunately, the Club had a
strong preference for 18 holes and changed its policies. Women and mi-
norities became members and a woman has become President of the
Club. The Olympic Club case foreshadowed similar fights elsewhere.
Women are now able to join other prestigious golf clubs such as Augusta
National. And, just recently, the British Open transferred its tournament
from a well-known club in Scotland that continued to discriminate
against women, to a club in Scotland that did not.'®

Another case that stands out for its long-term historical conse-
quences is the lawsuit to stop the Joe Camel ads targeting young people
to get them to start smoking, which we won, and the related litigation in
which other cities and counties throughout California joined against the
tobacco companies because of the adverse health injuries caused by
smoking. Ultimately, when there was a nation-wide global settlement in-
volving all the State Attorneys General, California was unique in that
local governments in California received half the proceeds allocated to
California because of the effort that San Francisco and its local allies had
made on behalf of California and its local governments.

I am proud to say that instead of just spending the money “willy
nilly” as some jurisdictions did, the voters of San Francisco voted to use
the proceeds to rebuild Laguna Honda Hospital — a hospital which has
worked with the poor and those in need of skilled nursing services since
the Gold Rush. San Franciscans really do have a heart!

In conclusion, it is obvious that the office of the San Francisco City
Attorney is unique and plays a huge role in making San Francisco Gov-
ernment work. Whether on advice matters or litigation, the San Francisco
City Attorney’s office has often had a profound impact on the lives of
San Franciscans and the government that serves them. The office now
attracts the “best and the brightest” lawyers nationally, and works with
top law schools to encourage lawyers who might otherwise have wound
up in top private law firms. Throughout the years, the people of San

10 Muirfield Out of Open us Women Members’ Golf Ban Stands, RTE (May 19, 2016), hutp://
www.rte.ie/news/2016/0519/789499-golf-scotland/.
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Francisco have been fortunate to have a City Attorney’s office staffed by
attorneys and staff dedicated to the City and to the public interest. May it
always be thus!
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Open Government Commission

DATE: May 9, 2019
TO: OPEN GOVERNMENT COMMISSION
FROM: EMMANUELLE SOICHET, Commission Secretary

SUBJECT: 2018 Annual Report to Open Government Commission pursuant to
Berkeley Municipal Code Section 2.06.190.C; discussion and
possible action

Attached is a copy of the annual Public Records Act report from the City Manager to the
Open Government Commission. The report meets the requirements set forth under
Berkeley Municipal Code (“BMC”) section 2.06.190.C and addresses each topic
specified in the ordinance. The report also addresses the Commission’s request to
provide additional information about same-day Public Records Act responses.

The Staff Secretary recommends that the Commission move to accept the 2018 Annual
Report and to forward the report to the City Council. If the Commission so moves, the
2018 Annual Report can be submitted for the agenda for the City Council’'s meeting on
June 25, 2019.

Attachments
1. Draft 2018 Annual Report under BMC 2.06.190.C; from City Manager to Open
Government Commission
a. Data Summary.
b. Table

2180 Milvia St., 4t Flr., Berkeley, CA 94704 Tel: 510.981.6998 TDD: 510.981.6903 Fax: 510.981-6960
E-mail: FCPC@ci.berkeley.ca.us
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Office of the City Manager

DATE: May 9, 2019
TO: OPEN GOVERNMENT COMMISSION
FROM: DEE WILLIAMS-RIDLEY, City Manager

FARIMAH F. BROWN, City Attorney
EMMANUELLE SOICHET, Commission Secretary

SUBJECT: 2018 ANNUAL REPORT UNDER BMC SECTION 2.06.190.C

Introduction

The Open Government Ordinance (“OGQ”) (Berkeley Municipal Code (“BMC”) Chapter
2.06) requires that the City Manager prepare an annual report to the Open Government
Commission that contains at least the following information:

The number of Public Records Act requests received by the City;

The average length of time taken to respond to those requests;

The approximate number of pages produced in response to those requests;

The number and resolution of all written complaints received by the City

concerning its compliance with the Public Records Act with respect to such

requests;

5. The number and resolution of all complaints received by the City concerning its
compliance with the Brown Act; and

6. Any other information the City Manager deems appropriate that relates to the

City’s compliance with this Ordinance, the Brown Act, the Public Records Act, or

open and effective government in Berkeley.

PwpbdPE

(BMC 82.06.190.C.) This is the eighth annual report and covers the 2018 calendar
year. Each topic specified in Berkeley Municipal Code section 2.06.190.C is addressed
below.
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As with past reports, in order to enable staff to capture and present the information
required by Section 2.06.190.C, staff used the City’s Customer Relations Management
(“CRM”) module software for PRA requests. Currently, there are 54 designated staff in
17 departments that use CRM to track PRA requests. For each entry, staff must
complete 15 data fields, and update the entry several times based on the status of the
request, including the date of the initial response, any documents obtained and paid for,
as well as uploading the request or response letter when appropriate. This annual
report is generated using the information inputted by these 54 City staff members.

1. Number of Public Records Act Requests Received by the City

The City received 5,526 PRA requests from January 1, 2018 to December 31, 2018.
The 5,526 requests break down by department as follows: City Attorney (33), City
Auditor (0), City Clerk (41), City Manager (16), Finance (50), Fire Department (16),
Health, Housing & Community Services (6), Human Resources (12), Information
Technology (14), Library (0), Parks (7), Planning (253), Police (4,721), Police Review
Commission (0), Public Works (196), Rent Board (61), Multi-Department (100).*

2. Average Length of Time Taken to Respond to Public Records Act Requests

Of the 5,526 requests received, approximately 98.91 percent were fulfilled within the
required time period (either 10 days or, with an extension, 24 days). Sixty (60)
requests, or 1.09 percent, were fulfilled outside the required time frame. The average
length of time taken to respond to the requesting party was 1.5 days.

The primary recipient of PRA requests was the Police Department, which received 85.4
percent of the City’s PRA requests. Excluding the Police Department, all other City
departments received 805 PRA requests in 2018, of which thirty (30) requests, or 3.73
percent were fulfilled outside the required time frame. Attached to this report as
Attachment A is a list of the past due responses.

As detailed in Attachment A, the late responses break down by department as follows:
City Attorney (0), City Auditor (0), City Clerk (0), City Manager (0), Finance (10), Fire
Department (4), Health, Housing & Community Services (1), Human Resources (2),
Information Technology (0), Library (0), Parks (2), Planning (6), Police (30), Police
Review Commission (0), Public Works (2), Rent Board (0), Multi-Department (3). The
majority of requests with late responses did not have enough case details to determine
the contributing factors for why they were late. Other late responses were due to

! These totals reflect the department where a PRA request originated or was initially
assigned. Sometimes, however, a PRA request is reallocated to another department
more appropriately suited to respond to the request. The breakdown of late responses
(infra) does accurately reflect the final departments where requests were allocated, as
City Attorney staff reviewed each of those database entries to compile this annual
report.
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failures in determining the appropriate responding department, and failures in promptly
creating cases in the CRM software.

On March 21, 2019, the Commission requested that staff consider providing a further
break down, by department, of PRA requests that were responded to on the same day
as the requests were made, and those that were responded to the following day or later.
Attachment B is a table that presents this requested information. The Commission
sought this information as a means of identifying (and removing from the statistical
analysis) over-the-counter requests for reports from the Police Department, which are
typically uploaded into the CRM in batches for convenience. The table in Attachment B
shows why segregating by same-day responses is not a perfect means of achieving this
goal, given that a number of City departments other than the Police Department
responded to PRA requests on the same day. An alternative approach to segregating
this data is to identify which PRA requests were “batch” uploads into the CRM and
which PRA requests were individually entered into the system. Two departments
uploaded PRAs into the CRM in batches — Police and Planning. The table in
Attachment B provides this additional information.

As with past reports, the PRA numbers from the prior year are provided as a point of
reference. The City received 5,783 PRA requests from January 1, 2017 to December
31, 2017. The 5,783 requests break down by department as follows: City Attorney (13),
City Auditor (1), City Clerk (66), City Manager (16), Finance (50), Fire Department (63),
Health, Housing & Community Services (8), Human Resources (22), Information
Technology (4), Library (3), Parks (16), Planning (173), Police (4,933), Police Review
Commission (1), Public Works (278), Rent Board (51), and Multi-Department (85).

Of the 5,783 requests received in 2017, approximately 98.73 percent were fulfilled
within the required time period (either 10 days or, with an extension, 24 days). Seventy-
three (73) requests, or 1.26 percent, were fulfilled outside the required time frame.
Excluding PRA requests made to the Police Department, forty-six (46) requests, or 5.41
percent of requests to other City departments, were fulfilled outside the required time
frame.

3. Approximate Number of Pages Produced in Response to Public Records
Act Requests

Approximately 67,318 pages of documents were produced in paper and electronic form.
The City received $16,663.80 in reimbursement during this period, primarily from
charges of $0.10 per page for printed copies. The City does not receive reimbursement
for the many responsive documents provided in electronic format, as well as documents
made available for review for which copies were not requested.
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4, Number and Resolution of all Written Complaints Received by the City
Concerning its Compliance with the Public Records Act

No complaints were filed in 2018.

5. Number and Resolution of all Written Complaints Received by the City
Concerning its Compliance with the Brown Act

No complaints were filed in 2018.

6. Number and Resolution of all Written Complaints Received by the City
Concerning its Compliance with the Open Government Ordinance

No complaints were filed in 2018.

7. Any Other Information the City Manager Deems Appropriate that Relates to
the City’s Compliance with the Open Government Ordinance, the Brown
Act, or the Public Records Act

Agenda Process
The agenda timelines required by the OGO have become standard procedure and are
fully implemented and effective.

Council Meetings
The City Council scheduled 24 regular meetings, enough to meet the minimum number
required in the OGO.

Consent Items Rules. On April 3, 2018, the City Council updated its Rules of Procedure
and Order relating to items on the Council consent calendar. Previously, if a consent
item had three or more public speakers, the item was automatically moved to the action
calendar. At the April meeting, Council removed this limit on public speakers for
consent items. As a result, consent items now can be moved to the action calendar
only at the request of a Councilmember. The staff report on this Council item is
available at:

https://www.cityofberkeley.info/Clerk/City Council/2018/04 Apr/Documents/2018-04-
03 Item_19 Amending_the Council Rules of Procedure.aspx.

New Meeting Location. Beginning with the meeting on December 4, 2018, City Council
meetings have permanently moved to the Berkeley Unified School District’'s board room
at 1231 Addison Street. The new venue handles crowds double the size of the
Council’s previous meeting space in Old City Hall, while offering increased seismic
safety and easier access for those with limited mobility. Zoning Adjustments Board
meetings have also moved to the new location.

Policy Committees. On December 11, 2018, the City Council adopted a new “policy


https://www.cityofberkeley.info/Clerk/City_Council/2018/04_Apr/Documents/2018-04-03_Item_19_Amending_the_Council_Rules_of_Procedure.aspx
https://www.cityofberkeley.info/Clerk/City_Council/2018/04_Apr/Documents/2018-04-03_Item_19_Amending_the_Council_Rules_of_Procedure.aspx
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committee structure,” creating six standing committees to develop and review proposed
legislation before it is considered by the full Council. Each policy committee is
composed of three Councilmembers, must comply with the Brown Act, and is staffed by
City departments. The committees are: Agenda; Budget and Finance; Facilities,
Infrastructure, Transportation, Environment and Sustainability; Health, Life Enrichment,
Equity, and Community; Land Use, Housing, and Economic Development; and Public
Safety. The staff report on this Council item is available at:
https://www.cityofberkeley.info/Clerk/City Council/2018/12 Dec/Documents/2018-12-
11 Item_ C_Structure for City Council.aspx.

OGC Referrals

Lobbyist Registration and Revolving Door Ordinances. On May 30, 2017, the City
Council made a referral to the Open Government Commission regarding proposed
amendments to modify the existing Revolving Door Restrictions in BMC 2.07.020,
2.07.030, 2.07.040, and 2.07.050 and language to add a Lobbyist Registration and
Regulation ordinance as BMC Chapter 2.09. The Commission formed a subcommittee
to examine this issue and present a report to the full Commission. At the January 18,
2018 meeting, the subcommittee presented a report to the Commission and the
Commission discussed additional changes. At the June 21, 2018 meeting, the
subcommittee presented a revised report to the Commission, which adopted the report
with additional revisions. The Commission’s report was adopted by City Council with
amendments on October 2, 2018.

Timely Posting of Minutes. At its September 21, 2017 meeting, the Commission
received a complaint that the Loan Administration Board had not posted draft meeting
minutes after its January meeting. At the Commission’s November 16, 2017 meeting,
the Commission moved to make a recommendation to City Council regarding the timely
posting of minutes. On April 22, 2018, Chair Metzger submitted a copy of the City
Council item to the Commission Secretary. The City Council approved the
recommendation at its July 24, 2018 meeting. (The change was also reflected in the
updated Commissioners’ Manual approved in June 2018.)

Supplemental/Revised Materials for Commission Meetings. At its January 18, 2018
meeting, the Commission moved to propose changes to City processes to increase
transparency around the late submission of agenda materials by commissioners. At its
February 15, March 21, August 16, and September 20, 2018, meetings, the
Commission discussed and refined possible recommendations to Council to adopt a
resolution revising the Commissioners’ Manual. At its March 21, 2019, the Commission
moved to adopt a report that make the recommendation that commissioners and board
members be subject to the same requirements as members of the public when
distributing written materials for City commission meetings. The Council report was
submitted on May 7, 2019 for the June 11, 2019 Council meeting.

Recommendation Regarding 2017 Annual Report. On July 19, 2018, the Commission


https://www.cityofberkeley.info/Clerk/City_Council/2018/12_Dec/Documents/2018-12-11_Item_C_Structure_for_City_Council.aspx
https://www.cityofberkeley.info/Clerk/City_Council/2018/12_Dec/Documents/2018-12-11_Item_C_Structure_for_City_Council.aspx
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accepted and forwarded the 2017 Annual Report to City Council (M/S/C: Saver/Harper;
Ayes: Smith, Metzger, Harper, O’Donnell, Saver, Soichet; Noes: None; Abstain: None;
Absent: McLean (excused), Tsui (excused)). Council received and filed the report on
September 25, 2018.

Public Records

All information required to be posted to the web pursuant to 2.06.140 has been posted
and is regularly updated. The OGO web page was created as a single source of
information for all the records and information required to be posted to the web under
the OGO. It contains links to all the items required to be posted, communications to
outside agencies, and the OGC Complaint Form. The Large document index is posted
on the OGO web page and all items in the index have been catalogued at the Main
Library.

The City Attorney’s Office conducts trainings for City staff on the requirements of the
California Public Records Act and how to properly respond to PRA requests. These
trainings started in 2014 and are conducted on an as-needed basis. There were two
trainings in 2018. The trainings are aimed at helping staff to properly identify a request
for public records, fulfill the request in a legal and timely manner, and to track the
requests in the City database.
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Department Receipt Date Due Date 14 Day Pri Fulfill Date Sec Fulfill Date Number of Days Late Comments
Ext.
1 Finance 1/22/2018 02/01/18 No 2/8/2018 7 Response sent 2/8/18.
2 Finance 3/5/2018 03/15/18 No 3/23/2018 8 Response sent 3/23/18.
3 Finance 3/12/2018 03/22/18 No 365+ Case is still open as of 4/22/19.
4 Finance 4/5/2018 04/15/18 No 4/19/2018 4 Response sent 4/19/18.
5 Finance 4/17/2018 04/27/18 No 4/30/2018 3 Response sent 4/30/18.
6 Finance 5/18/2018 05/28/18 No 5/30/2018 2 Response sent 5/30/18.
7 Finance 5/30/2018 06/11/18 No 7/5/2018 24 Response sent 7/5/18
8 Finance 10/29/2018 11/08/18 No 11/13/2018 5 Request sent 11/13/18.
9 Finance 12/4/2018 12/14/18 No 12/17/2018 3 Response sent 12/17/18.
10 Finance 12/13/2018 12/24/18 No 119+ Case is still open as of 4/22/19.
11 Fire Department 7/17/2018 07/27/18 No 8/21/2018 25 Response sent on 8/21/18.
12 Fire Department 8/17/2018 08/27/18 No 9/11/2018 15 Response sent 9/11/18.
13 Fire Department 11/2/2018 11/12/18 No 12/10/2018 28 Response sent 12/10/18.
14 Fire Department 11/21/2018 12/02/18 No 12/7/2018 5 Response sent 12/7/18.
Health, Housing & 4/25/2018 05/06/18 No 5/11/2018
15 Community Services 5 Response sent 5/11/18.
16 Human Resources 9/14/2018 09/24/18 No 9/28/2018 4 Response sent 9/28/18.
17 Human Resources 4/23/2018 05/03/18 No 5/4/2018 1 Response sent 5/4/18.
18 Parks 6/12/2018 06/25/18 No 6/26/2018 1 Response sent 6/26/18.
19 Parks 8/31/2018 09/10/18 No 9/13/2018 3 Response sent 9/13/18.
20 Planning 4/23/2018 05/03/18 No 5/16/2018 13 Response sent 5/16/18.
21 Planning 9/5/2018 09/17/18 No 9/18/2018 1 Response sent 9/18/18.
22 Planning 11/12/2018 11/22/18 No 12/3/2018 11 Response sent 12/3/18.
23 Planning 12/19/2018 12/31/18 No 1/2/2019 2/5/2019 2 Response sent 1/2/19.
24 Planning 12/11/2018 12/21/18 No 12/27/2018 1/16/2019 6 Response sent 12/27/18.
25 Planning 5/25/2018 06/03/18 No 6/5/2018 2 Response sent 6/5/18.
26 Police 2/1/2018 02/13/18 No 2/22/2018 9 Response sent 2/22/18.
27 Police 2/5/2018 02/15/18 No 2/21/2018 6 Response sent 2/21/18.
28 Police 2/5/2018 02/15/18 No 2/21/2018 6 Response sent 2/21/18.
29 Police 2/5/2018 02/15/18 No 2/21/2018 6 Response sent 2/21/18.
30 Police 2/5/2018 02/15/18 No 2/22/2018 7 Response sent 2/22/18.
31 Police 2/5/2018 02/15/18 No 2/22/2018 7 Response sent 2/22/18.
32 Police 2/5/2018 02/15/18 No 2/22/2018 7 Response sent 2/22/18.
33 Police 2/5/2018 02/15/18 No 2/22/2018 7 Response sent 2/22/18.
34 |police 2/27/2018 03/09/18 No 3/23/2018 14 Response sent 3/23/18.
35 Police 3/5/2018 03/29/18 Yes 4/18/2018 20 Response sent 4/18/18.
36 Police 3/21/2018 04/02/18 No 4/24/2018 22 Response sent 4/24/18.
37 Police 3/28/2018 04/09/18 No 4/12/2018 3 Response sent 4/12/18.
38 Police 4/6/2018 04/16/18 No 4/24/2018 8 Response sent 4/24/18.
39 Police 4/6/2018 04/16/18 No 7/12/2018 87 Awaited response from Department Head.
40 Police 5/7/2018 05/19/18 No 7/12/2018 54 No response confirmed.
41 Police 5/15/2018 05/25/18 No 8/6/2018 73 Response sent 8/6/18.
42 Police 5/30/2018 06/11/18 No 7/25/2018 44 Response sent 7/25/18.
43 Police 6/6/2018 06/18/18 No 6/20/2018 2 Response sent 6/20/18.
44 Police 6/21/2018 07/02/18 No 7/12/2018 10 Response sent 7/12/18.
45 Police 7/18/2018 07/30/18 No 8/6/2018 7 Response sent 8/6/18.
46 Police 7/24/2018 08/03/18 No 8/9/2018 6 Response sent 8/9/18.
47 Police 7/25/2018 08/06/18 No 8/9/2018 3 Response sent 8/9/18.
48 Police 8/9/2018 08/20/18 No 9/11/2018 22 Response sent 9/11/18.
49 Police 8/9/2018 08/20/18 No 8/24/2018 A Rsponse sent 8/24/18.
50 Police 10/19/2018 10/29/18 No 11/2/2018 4 Response sent 11/2/18.
51 Police 10/29/2018 11/08/18 No 11/9/2018 1 Response sent 12/14/18.
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52 Police 10/26/2018 11/05/18 No 11/9/2018 4 Response sent 11/9/18.
53 Police 11/16/2018 11/26/18 No 12/3/2018 7 Response sent 12/3/18.
>4 Police 11/19/2018 11/29/18 No 12/3/2018 4 Response sent 12/3/18.
55 Police 11/20/2018 11/30/18 No 12/10/2018 10 Response sent 12/10/18.
56 Public Works 1/11/2018 01/22/18 No 6/14/2018 143 Delay in reallocating to department queue.
57 Public Works 11/6/2018 11/16/18 No 11/27/2018 11 Response sent 11/27/18.

Multi-Department 4/9/2018 07/09/18 No 7/11/2018 Staff was delayed in creating case in Lagan and/or
58 2 forwarding to liaison.

Multi-Department 8/10/2018 08/20/18 Yes 9/4/2018 Staff was delayed in creating case in Lagan and/or
59 15 forwarding to liaison.
60 Multi-Department 12/6/2018 12/16/18 No 12/18/2018 12/19/2018 2 Response sent 12/18/18.
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Two or more Days

Non-Batch PRAs

Number of
Total Number of Non-Same Number of  Number of
Number of Same Day % of Late Median # of Batch Non-Batch % of Late Median # of
Requests Responses Responses Responses Responses Days Late Responses Responses Responses Responses
TOTAL 5,526 4,910 616 60 9.74% 6 4,828 698 60 8.60% 6
City Attorney 33 8 25 0 0% 0 0 33 0 0% 0
City Auditor 0 0 0 0 0% 0 0 0 0 0% 0
City Clerk 41 7 34 0 0% 0 0 41 0 0% 0
City Manager 16 0 16 0 0% 0 0 16 0 0% 0
Finance 50 4 46 10 21.74% 6 0 50 10 20% 6
Fire Department 16 1 15 4 26.67% 20 0 16 4 25% 20
Health Housing & Comm. Services 6 1 5 1 20% 5 0 6 1 16.67% 5
Human Resources 12 0 12 2 16.67% 3 0 12 2 16.67% 3
Information Technology 14 1 13 0 0% 0 0 14 0 0% 0
Library 0 0 0 0 0% 0 0 0 0 0% 0
Parks 7 0 7 2 28.57% 2 0 7 2 28.57% 2
Planning 253 201 52 6 11.54% 4 196 57 6 10.53% 4
Police 4721 4641 80 30 37.50% 7 4632 89 30 33.71% 7
Police Review Commission 0 0 0 0 0% 0 0 0 0 0% 0
Public Works 196 39 157 2 1.27% 77 0 196 2 1.02% 77
Rent Board 61 2 59 0 0% 0 0 61 0 0% 0
Multi-Department 100 5 95 3 3.16% 2 0 100 3 3% 2

Source: Customer Relations Management module software.
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Open Government Commission

May 16, 2019

Dee Williams-Ridley
City Manager

City of Berkeley
2180 Milvia St.
Berkeley, CA 94704

Ref: Delinquent Commission meeting minutes

Dear Ms. Williams-Ridley:

The Open Government Commission received a complaint from a Berkeley resident
detailing those commissions and boards that have not complied with the requirement
to post their meeting minutes within the required two-week period.

It is of the upmost importance that the commission and board minutes be posted in a
timely matter so those who want to participate in the commissions work can do so
with the most up to date information.

The Open Government Commission asks that your office contact the Directors of
those departments that are delinquent and insist their commission secretary comply
with the procedure in the Commissioners’ Manual — 2018 Edition.

The requirement can be found in Chapter Ill. Coordination with Council, Staff and
Others.

B. CORRDINATION WITH STAFF, 1) Duties of Secretary:

It is a secretary’s responsibility to:

“Post draft minutes within two weeks after the commission meets”

The Open Government Commission believes the commission secretaries for the
most part are complying with this regulation. Of the 40 boards and commissions,
70% are in good standing.

Your help in getting the other 30% to comply is needed so open government in
Berkeley can be a reality. They are listed below:

» Board of Library Trustees, meeting March 6, no minutes posted on
March 22

» Children, Youth and Recreation Commission, no minutes posted for
2019 in table, minutes for prior meeting only available with agendas
upcoming meeting.

2180 Milvia Street, Berkeley, CA 94704 Tel: 510.981.6998 TDD: 510.981.6903 Fax: 510.981-6960
E-mail: FCPC@cityofberkeley.info
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» Commission on Disability, March 6 minutes not available to the public
on March 29, note with agenda March minutes will not be available until
May meeting packet

» Community Health Commission, meeting February 28, no minutes
posted March 22, this commission is doing better with March 28
meeting minutes available when checked April 5.

» Community Environmental Advisory Commission, meeting_March 14 -
no minutes March 29

» Parks and Waterfront Commission, meeting March 13, no minutes on
March 29

» Peace and Justice Commission, meeting March 4, no minutes on March
29

» Commission on Labor, meeting March 20, no minutes on April 5

= Commission on the Status of Women, meeting March 20, no
minutes on April 5

= Loan Administration Board, meeting March 18, no minutes on April
5

= Transportation Commission, meeting March 21, no minutes posted
April 5

= Youth Commission, meeting listed as occurring March 11, however,
no accessible agenda, no minutes, no cancellation notice

Thank you,

Dean Metzger
OGC Chair
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