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OFFICE OF THE DIRECTOR
OF POLICE ACCOUNTABILITY -

POLICE ACCOUNTABILITY BOARD
| | REGULAR'MEETING
Wednesday, February 08, 2023

- 6:30 P.M.
Board Members:
JOHN MoORE lll. (CHAIR) REGINA HARRIS (VICE-CHAIR) CHERYL OWENS
KITTY CALAVITA JULIE LEFTWICH - ‘ ISMAIL RAMSEY

DEBORAH LEVINE

PUBLIC ADVISORY

THIS MEETING WILL BE CONDUCTED EX_CLUSIVELY THROUGH
VIDEOCONFERENCE AND TELECONFERENCE

Pursuant to Government Code Section 54953(e) and the state declared emergency, this
meeting will be conducted exclusively through teleconference and Zoom
videoconference. The COVID-19 state of emergency continues to directly impact the
ability of the members to meet safely in person and presents imminent risks to the health
of the attendees. Therefore, no physical meeting location will be available. '

To access the meeting remotely: join from a PC, Mac, iPad, iPhone, or Android device
using this URL: https://us02web.zoom.us/j/82653396072. If you do not wish for your
name to appear on the screen, use the drop-down menu and click on “rename” to rename
yourself to be anonymous. To request to speak, use the “raise hand” icon on the screen.
To join by phone: Dial 1 669 900 6833 and enter Meeting ID 826 5359 6072. If you wish
to comment during the public comment portion of the agenda, press *9 and wait to be

recognized.

‘The Police Accountability Board and Office of the Director of Police Accountability (ODPA) were
created to provide independent civilian oversight of the Berkeley Police Department. They review
and make recommendations on police department policies, and investigate complaints made by

members of the public against police officers. For more information, contact the ODPA.

1947 Center Street, 5 Floor, Berkeley, CA 94704 TEL: 510-981-4950 TDD: 510-981-6903 FAX: 510-981-4955
Website: www.Qitvofberkelev.info/dpa/ Email: dpa@cityofberkeley.info




LAND ACKNOWLEDGEMENT

The City of Berkeley recognizes that the community we live in was built on the territory of

xudyun (Huchiun (Hooch-yoon)), the ancestral and unceded land of the Chochenyo (Cho-
chen-yo)-speaking Ohlone (Oh-low-nee) people, the ancestors and descendants of the
sovereign Verona Band of Alameda County. This land was and continues to be of great
importance to all of the Ohlone Tribes and descendants of the Verona Band. As we begin
our meeting tonight, we acknowledge and honor the original inhabitants of Berkeley, the
- documented 5,000-year history of a vibrant community at the West Berkeley Shellmound,
‘and the Ohlone people who continue to. reside in the East Bay. We recognize that
Berkeley's residents have and continue to benefit from the use and occupation of this
unceded stolen land since the City of Berkeley’s incorporation in 1878. As stewards of
the laws regulating the City of Berkeley, it is not only vital that we recognize the history of
this land, but also recognize that the Ohlone people are present members of Berkeley
and other East Bay communities today. : : :

"AGENDA -
1. CALL TO ORDER & ROLL CALL (2 minutes)
2. APPROVAL OF AGENDA (5 MINUTES)

3. PUBLIC COMMENT (TBD) . :
(Speakers are generally allotted up to three minutes, but may be allotted less time if
there are many speakers; they may comment on any matter within the Board’s
jurisdiction at this time.) '

4. APPROVAL OF MINUTE‘S (5 MINUTES)
Regular meeting of January 31, 2023

5. ODPA STAFF REPORT (5 MINUTES)
Annou_ncements, updates, and other items.

6. CHAIR AND BOARD MEMBERS’ REPORTS (5 MINUTES)
Announcements, updates and other items.

7. CHIEF OF POLICE’S REPORT (10 minutes) .
Crime/cases of interest, community engagement/department events, staffing,
training, and other items of interest. '

AN
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- 8. SUBCOMMITTEE REPORTS (discussion and action) (10 min)
Report of activities and meeting scheduling for all Subcommittees, possible .
appointment of new members to all Subcommittees, and additional dlscussmn and
action as noted for specific Subcommittees: ~
a. Pollcy and Practices relating to the Downtown Task Force and Bike Unit
Allegations (Chair: Owens)
i. Update on subcbmmittee activity.

9. NEW BUSINESS (discussion and action) (30 min)

a. Update on the plans for a PAB retreat & Board trainings (ODPA Staff) 5
min)

b. Discussion on the tlmellne for review of BPD’s proposed drone policy and
appointment of Board members to the relevant subcommittee — (5 min) ‘

c. Notice of Policy Complaint No. 2023-PR-0001 (ODPA Staff) - (20 min)

(Per Section G “Policy Complaints and Reviews” of the PAB'’s standing rules, the policy

complainant(s) will be allowed to speak for five minutes. Other members of the pulic will

be allowed up to three minutes with the time allotted subject to the discretion of the chair,

who will consider the number of persons wishing to speak.) '

10.PUBLIC COMMENT (TBD) :
(Speakers are generally allotted up to three mlnutes but may be allotted less time if
there are many speakers; they may comment on items on this agenda only.)

'CLOSED SESSION

Pursuant fo the Coun‘s order in Berkeley Police Association v. City of Berke/ey, et al
' Alameda County Superior Court Case No. 2002 057569, the Board will recess into
closed session to discuss and take action on the following matter(s): '

11.PRESENTATION OF RECOMMENDATIONS REGARDING CASE NO. 25
— (15 min)

END OF CLOSED SESSION | | |

12.ANNOUNCEMENT OF CLOSED SESSION ACTION (1 minute)

13. ADJOURNMENT (1 minute)

PAB Regular Meeting Agenda
Febuary 8t 2023
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Communications Disclaimer
Communications to the Police Accountablllty Board Ilke aII communications to
| Berkeley boards, commissions or committees, are public record and will bécome part
| of the City’s electronic records, which are accessible through the City's website.
Please note: e-mail addresses, names, addresses, and other contact information are
not required, but if included in any communication to a City board, commission or
committee, will become part of the public record. If you do not want your e-mail
address or any other contact information to be made public, you may deliver .
communications via U.S. Postal Service or in person to the Board Secretary. If you do
not want your contact information included in the public record, do not include that .
information in your commumcatlon Please contact the Board Secretary for further

|nformat|on

Commumcatlon Access lnformatlon (A R 1.12)

| Torequest a dlsablhty—related accommodation(s) to partncnpate in the meeting,
including auxiliary aids or services, please contact the Disability Services specialist at
981-6418 (V) or 981-6347 (TDD) at least three busmess days before the meeting

date.

SB 343 Dlsclalmer :

Any writings or documents provided to a majorlty of the Board regardlng any item on
this agenda will be made available for public inspection at the Office of the Director of
Police Accountability, located at 1947 Center Street, 5th Floor, Berkeley, CA.

Contact the Director of Police Accountablllty (Board Secretary) at -

' dga@cutyofberkeley info

PAB Regular Meeting Agenda
Febuary 8, 2023
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POLICE ACCOUNTABILITY BOARD (PAB)
REGULAR MEETING ATTACHMENTS
January 11, 2023

January 31, 2023 Regular Meeting Draft Minutes

Page 6 |

.  AGENDARELATED o
Item 8 - PAB Act|ve Subcommlttee List. | Pagem13
Iltem 9.a — Proposed PAB Training Curriculum Page 15
Item 9.b — Copy of Berkeley Munfcipal Code Chapter 2.99 Page 34
“Acquisition and Use of Surveillance Technology”

Item 9.c — Section G of the PAB’s Standing Rules Page 43

Page 44

Item 9.c — Copy of Pollcy Complalnt 2023-PR-0001

COMMUNICATIONS

None
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DRAFT

OFFICE OF THE DIRECTOR
OF POLICE ACCOUNTABILITY A »
POLICE ACCOUNTABILITY BOARD

REGULAR MEETING

MINUTES
(draft)

Tuesday, January 31, 2023 6:30 P. M.

No physical Iocétion; the meeting was held exclusively through videoconference
and teleconference.

1. CALL TO ORDER & ROLL CALL BY CHAIR MOORE AT 6:30 P.M.

Present: ‘Board Member John Moore (Chair)
‘ : Board Member Kitty Calavita -
Board Member Regina Harris
Board Member Juliet Leftwich
Board Member Deborah Levine
Board Member Cheryl Owens
Board Member Ismail Ramsey -

- Absent: None.

ODPA Staff: Hansel Aguilar, Director of Police Accountability
' Beneba Thomas, DPA Investigator

BPD Staff: Cpt. Michael Durbin

2. APPROVAL OF AGENDA

Motion to approve the agenda.

Moved/Second (JL/KC) Motion Carried.

Ayes: Calavita, Harris, Leftwich, Levine, Moore, and Owens.

Noes: None . Abstain: None Absent: Ramsey

3. PUBLIC COMMENT
0 speakers.

1947 Center Street, 5t Floor, Berkeley, CA 94704 TEL: 510-981-4950 TDD: 510-981-6903 FAX: 510-981-4955
Email: dpa@cityofberkeley.info Website: www.cityofberkeley.info/dpa




4. APPROVAL OF MINUTES

Motion to approve Regular Meeting Minutes of January 11, 2023
Moved/Second (KC/RH) Motion Carried.

Ayes: Calavita, Harris, Leftwich, Levine, Moore, and Owens.

Noes: None Abstain: None - Absent: Ramsey

- Board member Leftwich requested that ODPA staff include the specific questions
and requests made by the Board to the CAO, BPD, or ODPA within the minutes.

5. ODPA STAFF REPORT |
ODPA Staff / Director reported:

- Director Aguilar addresses Board member Leftwnch s request and states that the
ODPA is actively working towards compiling a list of those requests. He also
informs the Board that ODPA staff is worklng to create a Iog that tracks all of the
‘questlons asked and their status

- Director Aguilar reports that the ODPA has created a log for the BPD with the
pending request. This log includes the request the charter authorlty that allows the
sald request, and deadlines.

- Board member Leftwich suggests that the ODPA provnde the current log of
requests so that the Board can help fill in any missing items.

- Board member Owens asks a question about the 10-day timeline for recelvmg
requested documents/records and the. appllcatlon to other city departments,
including the CAO. Deputy City Attorney Chang' confirms that the timelines apply
to records and document requests. Board member Owens asks for a follow-up
regarding the contract for the independent investigator as it relates to the -

- allegations to the BPD Downtown Task Force & Bike Unit allegations. Deputy City
Attorney Chang states that he will forward that request to the individual responsible
for that request. ’

- Director Aguilar provides an update on the Board’s website. He informs the Board
that the ODPA is working wnth the commumca’uons department to make changes
to the website.

- Director Aguilar provides an update on the plannlng for the Board’'s retreat
planning. He states that there will be a planning session and that the Board will be
informed of the potential dates for the retreat at a later time.

- Director Aguilar provides an update on the status of the ODPA'’s search for a new
space.

- Director Aguilar informs the Board of the details for the 2023 NACOLE annual
conference & the newly formed California Civilian Oversight Alliance.

January, 31, 2023 PAB Regular Meeting Minutes (draft)
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6. CHAIR AND BOARD MEMBERS’ REPORTS
‘Chair Moore reported

- Chair Moore thanks the Board, BPD, and ODPAStaff for the time, energy, and -
effort they put into theirwork. -

7. CHIEF OF POLICE’S REPORT
Captam Durbm reported:

- No changes to staffing levels. The number of officers remains at 144 out of 181
with 4 in field training and 4 in the academy. Dispatcher staffing is also low with
“the current level at 20 out of 36. BPD is also in the process of a community
“service officer exam. These officers will be tasked with responding to lower
levels. A recruitment and retention unit will be formed to help with recruitment.

- BPD continues to send officers to the 4- day crisis intervention tralnlng program in
Oakland. The Interim Chief has directed all Lieutenants and Sergeants to attend
the basic internal affairs investigation course.

- There are updates on the cases of interest and crime trends The annual report
to the council will be released soon on March 14t :

- Provides updates on policies. currently being worked on by BPD The audit on
EWS is currently in process.

- BPD released a statement to the publrc regardlng Tyre Nichols’ death

8. vSUBCOMMITTEE REPORTS (DISCUSSION AND ACTION)

Report of activities and meeting scheduling for all Subcommittees, possible
appointment of new members to all Subcommittees, and additional discussion and
~ action as noted for specific Subcommittees:
~a. Policy and Practices relating to the Downtown Task Force and Bike Unit
Allegations (Chair: Owens) :
- Board member Owens, as the chair of the subcommittee, provrdes an update on
the work of the subcommittee. She informs the Board that the subcommittee is still
working out its approach to the policy review and its inclusion of members of the

public.

9. OLD BUSINESS (DISCUSSION AND ACTION)

a. Update on the discussion regarding future access to BPD Internal Affairs
Bureau Reports and information (Calavita) -

- Board member Calavita informs the Board that a memo and letter were sent to the.
Chief addressing the Board’s request. The Director informs the Board that a
response by the Chief has not been received but that the ODPA was mformed of
opposition to that request. ‘

- Board member Owens asks Deputy City Attorney what the remedy for non-
compliance to document requests is. DCA Chang states that their office will look

January, 31, 2023 PAB Regular Meeting Minutes (draft)
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10.

into that and provide a memorandum Board member Owens also inquiries about
the status of the proposed permanent regulatlons to which DCA Chang reports
that feedback may be provided within the first half of February.

Board member Calavita i mqulres about whose responS|b|||ty it would be to enforce
charter violations. -

Board member Leftwich requested that the Board be allowed to have a closed
session to discuss the feedback on the proposed permanent regulations and that

the conflict of interest be formally addressed. DCA Chang states that a memo has
~ already been provided addressing this issue and that the CAO will search for that

memo and provide it to the Board. As to the regulations, DCA Chang states that
the regulations subcommittee can meet in an informal settmg to drscuss the
feedback on the permanent regulations.

NEW BUSINESS (DISCUSSION AND ACTION)

a. Nomination and election of PAB Chairperson and Vlce-Chalrperson
Director Aguilar asks if there are any additional nominations for the role of chair.
no additional nominations were made for the chair.

Board member Moore, as the sole nominee for Chair, declines his two minutes to
speak to recelve questions from the Board.

Board member Owens tells the Board that Board member Moore has done a
good job as Chair and that she looks forward to the year ahead.

Motion for a roll call vote to elect Board Member Moore as the next Chair of
- the PAB.

Moved/Second (IR/KC) Motlon Carried.
Ayes: Calavita, Harris, Leftwich, Levine, Moore, Owens, and Ramsey.

‘Noes: None Abstain: None Absent: None

Director Aguilar proceeds to the nomination and electlon of the PAB Vice-
Chairperson.

Board member Leftwich nominates Board ‘member Harrls for Vice Chair, Board
member Owens seconds the nomination. Board member Harris accepts the
nomination. .

Board member Calavita nominates Board member Owens for Vice Chair. Board
member Owens respectfully declines the nomination. S

Board member Harris, as the sole nominee, accepts the nomination.

Motion for a roll call vote to elect Board Member Harris as the next Vice
Chair of the PAB. 4

Moved/Second (KC/CO) Motion Carried.

Ayes: Calavita, Harris, Leftwich, Levine, Moore, Owens, and Ramsey.

Noes: None Abstain: None Absent: None

January, 31, 2023 PAB Regular Meeting Mlnutes (draff)
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11.

Chair Moore is re-elected as the PAB chair and Board member Harns is the new
Vice Chair. :

b. Dis‘cusSion regarding the possibility of'bringing in Captain Bolton, a national
consultant on Early Intervention Systems, to do a presentation.
Captain Bolton is an expert on Early Intervention Systems. He would give the

'PAB a presentation on EIS systems that would fit into the PAB’s training.

Board member Calavita states that Captaln Bolton has expressed interest. The
Board request that the ODPA coordinates that presentation and mvrtes BPD's
Early Warnmg System coordlnators to part|c1pate

- ¢. Notice of potential topics of interest for future PAB review.

i. Budget Review Authority under Section 125(21) of the Charter

i, Overtime Usage of BPD

The Board understands the importance of these topics. Regardlng the toprc of
overtime, the city auditor discusses these topics. Concerning the review of BPD's
budget, the Board is open to reviewing it during the next brannual proposal.

d. In-Person Transrtlon Plan and Meetlng Places.

Director Agurlar provides the optlons for venues for the. Board’s in-person

meetings. Dlrector Aguilar proposes the idea of rotatlng the venue around the

city.
Board member Ramsey states that he likes the idea of a rotatmg venue but is

partial to the Judge Henry Ramsey Jr. South Berkeley Senior Center (the venue
named after Board member Ramsey’s father and used by the PRC in the past).
Board member Leftwich states that she has a preference for a location with a
parking lot for convenience and safety reasons.

Board member Levine expresses her interest in the safety precautlons related to
addressing the Covid-19 pandemic. She would be interested in a venue that
would allow us to take the proper precautions such as social distancing, proper
ventilation, etc.

Board member Calavita expresses her preference for one location instead of a
rotation to make sure it is easily accessible and avoid any confusion.

PUBLIC COMMENT
2 speakers.

January, 31, 2023 PAB Regular Meeting Minutes (draft)
Page 5 of 7 '
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CLOSED SESSION

Pursuant to the Court’s order in Berkeley Police Association v. City of Berkeley, et al.,
Alameda County Superior Court Case No. 2002 057569, the Board will recess into
closed session to discuss and take action on the following matter(s): '

12. PRESENTATION OF RECOMMENDATIONS REGARDING CASE NO
2488 | |

" Motion to administratively close Complaint No. 2488 and initiate a

~ policy review -

Moved/Second (Owens/Harris) Motion Carried.
Ayes: Calavita, Harris, Leftwich, Levine, Moore, Owens, and Ramsey
- Noes: None Abstain: None . Absent: None

13.PRESENTATION OF RECOMMENDATION(S) REGARDING COMPLAINT
NO. 17 -

Motion to administratively close Complaint No. 17 and continue W|th
a policy review. e

Moved/Second (Owens/LeftWIch) Motion Carried.
Ayes: Calavita, Harris, Leftwich, Levine, Moore, Owens, and Ramsey.
Noes: None - ‘ Abstaln None Absent None -

- 14. CONTINUED PRESENTATION OF RECOMMENDATION(S) REGARDING
~  COMPLAINT NO. 19 .

Motion to admmlstratlvely close Complaint No 19 and contlnue with -
a policy review.

Moved/Second (OwenlealaVIta) Motion Carried.
Ayes: Calavita, Harris, Leftwich, Levine, Moore, Owens, and Ramsey.
Noes: None . Abstain: None Absent None

15. PRESENTATION OF OBJECTION ACCEPTANCE FOR CASE NO. 21

Motion to accept objeefion for Case no. 21.
Moved/Second (Harris/Owens) Motion Carried..

Ayes: Calavita, Harris, Moore, Owens, and Ramsey.
Noes: None Abstain: Leftwich, Levine Absent: None

16. PENDING CASE UPDATES

END OF CLOSED SESSION

~ January, 31, 2023 PAB Regular Meeting Minutes (draf)

Page 6 of 7
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17. ANNOUNCEMENT OF CLOSED-SESSION ACTION
- Chair Moore announces the closed-session ‘actions

~ 18. ADJOURNMENT

Motion to adjourn the meeting. .
Moved/Second (KC, CO) By general consent, the meeting was adjoumed at 9:28

p.m. :

January, 31, 2023 PAB Regular Meeting Minutes (draft)
Page 7 of 7
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POLICE ACCOUNTABILITY BOARD |

SUBCOMMITTEES LIST

01-26-2023
Subcommittee Board Members Chair BPD Reps
Regulations Calavita Lt. Dan Montgomery
Formed 7-7-21 Leftwich :
S . Owens
Renewed 6-22-22 ‘
Public:
Kitt Saginor
Fair & Impartial Policing .| Calavita Calavita | Sgt. Peter Lee
Implementation Moore :
Formed 8-4-21 Owens
; Ramsey
Renewed 9-14-22 ,
Public:
George Lippman
Elliot Halpern
Mental Health Response | Harris Sgt. Joe LeDoux
Formed 11-10-21 Levine
Scope expanded 3-9-22 Public:
' ' Elena Auerbach
Fixed Surveillance | Ramsey
Cameras (Policy 351) -
Formed 2-9-22
Controlled Equipment Moore  Moore Sgt. Peter Lee
Use & Reporting Ramsey Sgt. Joe LeDoux
Formed 5-11-22 h
Chief of Police Process = | Leftwich
Formed 9-30-22 Levine
Moore .

Dpa > Policy > 0-Policy Subcommittees-Active > Current Subcom List

Page 1 of 2
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Drone Use Policy Requires Assignment -
Formed 11-9-22 | |

Policy and Practices . | Calavita ' Owens
relating to the Downtown | Moore :
Task Force and Bike Unit | Owens
Allegations o

Formed 11-15-22

Dpa > Policy > 0-Policy Subcommittees-Active > Current Subcom List Page 2 of 2
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OFFICE OF THE DIRECTOR
OF POLICE ACCOUNTABILITY

Public

PROPOSED PAB TRAINING C
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"OFFICE OF THE DIRECTOR
OF POLICE ACCOUNTABILITY

Public

RRICULUM
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PAB TRAINING OUTLINE

Use of Force

Sessionand | Hours | Instructor(s) | Notes
Topic : o
Session 1 2.5 Covers Topics la—¢ ,
Organizational ‘ . Organizational history.
History and - e Role and responsibilities of Divisions and staff
Background e Chain of Command
V e  Written commumcatlon System (training covered
. , under UOF) :
Session 2 1-2 | FTO Covers topic2
Patrol Lieutenant e General Patrol responsibilities
‘Practices or Sergeant ° FTO program and topics
Procedures : '
| Duties
Session 3 3 Covers TOplCS 3,Aband A7
Detentions e Constitutional and case law related to search.
Searches detention and arrest
; ' e Related pollcues and procedures
Session 4 2 Traffic Covers topic 6
Traffic Stop Sergeant Includes overview of Vehicle code, Practices associated with
Procedures standard and high risk stops
Session 5 2 Jail Sergeant Covers Topic4
Custody : e Transport
e Booking
e Prisoner Screenmg and Property management
Session 6 2 YSD/SRO = | Covers topic5 : :
Juvenile » : e SRO work
Procedures ‘e " YSD Work and focus
e Differences between juvenile and adult justice
. ) systems
Session 7 2 Principled Covers topic 11 Related to raual profllmg and biased based
Biased Based Policing Staff | policing issues
Policing o Laws
: e Policy
] “e Training
Session 8 2 MH / CIT Covers topic 10 Related to Crisis response
Mental Health Officer(s) e Concepts of CIT Training and Response -
Crisis e Resource Support ‘
Response’ '
Session 9 5 FTU/DTU | Covers Topic 7 a-c

e Use of Force Policy
e Demonstrations
e Scenarios
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Covefs Topic8

Session 10 Homicide
OIS In-custody ¢ Investigative process
Death e Parallel investigations
investigations e Review Process
Session 10 Ops Covers Topic 9
First ! e Planning process .
Amendment e Response
Activities
Ride Alongs OPS / Com Four hour ride along

Center Four hour sit along
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Chapter 2. 99
ACQUISITlON AND USE OF SURVEILLANCE TECHNOLOGY

Sect_ionS: :
2.99.010 Purpdses
2.99.020 Definitions.
2._9_9‘.030 City Coum:|l Approval Requnrement
2.99.040 Temporary Acquisition and Use of Surveullance Equipment.
2.99.050 Compliance for Existing. Surveillance Technology.
2.99.060 . Determination by City Council that Benefits Outwelgh Costs and Concerns.
2.99.070  Oversight Followmg City Council Approval
12.99.080  Public Access to Surveillance Technology Contracts.
2.99.080  Enforcement. ‘
12.99.100  Whistleblower Protectlons
2.99.110 Severablllty..

2.99.010 Purposes.

A, Through the enactment of this Chapter, the City seeks to establish a thoughtfdl process rega‘rding the
procurement and use of Surveillance Technology that carefully balances the City's interest in protecting pubhc
safety W|th its interest in protecting the prlvacy and civil rights of its community members.

B. Transparency is essential when‘the City is considering prdcurernent and use of Surveillance Technology.

C. Although such technology may be beneficial to public order and safety, it has the potential to put both privacy
and civil liberties at nsk

D. Decisions relating to Surveillance Technology should occur with strong consideration of the impact such
technologies may have on civil rlghts and civil liberties, as with all nghts guaranteed by the California and United
States Constitutions.

E.  Surveillance Technology may involve immediate, as well as ongoing, financial costs. Before the City acquires
any Surveillance Technology, it must evaluate all costs associated with the procurement, installation, use and
maintenance of the technology. -

F. Decisions regarding whether and how Surveillance Technologies should be funded, acqmred or used should
be governed by the City Council as the elected representatives of the City.

The Berkeley Municipal Code is current through Ordinance 7838-NS, passed November 3, 2022.
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’ . . . \
G. In addition to applicable local, state, and federal law, legally enforceable safeguards, including robust

transparency, oversnght and accountablllty reasures, are important in the protection of civil rights and civil
liberties.

H. Data reporting measures will enable the City Council and publlc to confirm that mandated civil rlghts and civil
liberties safeguards have been strictly observed. (Ord 7592-NS § 2 (part), 2018)

2.99.020 Definitions.
" The following definitions apply to this Chapter:

1. "Surveillance Technology" means an electronic device, system utilizing an electronic device, or similar
technological tool used, designed, or primarily intended to collect audio, electronic, visual, location, thermal,
olfactory, biorﬁetric, or similar information specifically associated with, or capable of being associated with, any
individual or group. Examples of covered Surveillance Technology include, but are not limited to: cell site

simulators (Stingrays); automatic license plate readers; body worn cameras; gunshot detectors (ShotSpotter); facial v

recognition software; thermal imaging systems, except as allowed under Section 1(d); social media analytics
software; gait analysis software; and video cameras that record audio or video and can remotely transmit or can
be remotely accessed.

"Surveillance Technology" does not include the following devices or hardware, unless they have been equipped
with, or are modified to become or include, a Surveillance Technology as defined in Section 1 (above):

a. Routine office hardware, such as televisions, computers and printers, that is in widespread public use and
will not be used for any surveillance functions; '

b. Handheld Parkmg Cltatlon Devices, that do not automatlcally réead license plates;

c Manually- operated portable digital cameras, aud|o recorders, and video recorders that are not to be used
remotely and whose functionality is limited to manually capturing, viewing, editing and downloading VldeO
and/or audio recordings, but not including body worn cameras;

d. Devices that cannot record of transmit aud|o or video or be remotely accessed, such as image stabilizing
binoculars or night vision goggles or thermal imaging cameras used for fire operations, search and rescue
operations and missing person searches, and equipment used in active searches for wanted suspects;

e. Manually-operated technological devices that are not designed and will not be used to surreptitiously
collect surveillance data; such as two-way radios, email systems and city-issued cell phones;

f. Municipal agency databases;

' g. Medical eqUIpment used to dlagnose treat, or prevent disease or injury, mcludlng electrocardlogram
machines; -

The Berkeley Municipal Code is current through Ordinance 7838-NS, passed November 3, 2022. -
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h. Cybersecurlty capabilities, technologies and systems used by the City of Berkeley Department of
Information Technology to predlct monitor for, prevent, and protect technology mfrastructure and systems
owned and operated by the City of Berkeley from potential cybersecurity events and cyber-forensic based
investigations and prosecutions of illegal computer based activity;

i.  Stationary security cameras affixed to City pr’operty or facilities.

j. Personal communication device, which means a cellular telephone, a person'al digital assistant, a wireless

capable tablet or similar wireless two-way communications and/or portable Internet accessing device, that has
not been modified beyond stock manufactprer capabilities, whether procured or subsidized by a City entity or
personally owned, that is used in the regular course of conducting City business.,

2. "Surveillance Technology Report" means an annual written report by the City Manager covering all of the City
of Berkeley's Surveillance Technologies that mcludes all of the followmg information with regard to each type of
Surveillance Technology: '

a. Description: A description of all non- -privileged and non-confidential information about use of the
Surveillance Technology, lncludlng but not limited to the quantlty of data gathered and sharlng of data, if any,
with outside entities. If sharing has occurred, the report shall include general, non-privileged and non-
_confidential information about recipient entities, including the names of the entities and purposes for stich
sharing; '

b. Geographic Deployment: Where appllcable non-privileged and non- conﬁdent|al mformatlon about where
the surveillance technology was deployed geographlcally,

C. Complaints: A summary,of each complalnt, if.any, received by the City about the Surveillance Technology;

d. Audits and Violations: The results of any non-privileged internal audits, any information about violations
or potential violations of the Surveillance Use Policy, and any actions taken in response;

e. Data Breaches: Non-privileged and non-confidential information about any data breaches or other
unauthorized access to the data collected by the surveillance technology, including information about the
scope of the breach and the actions taken in response;

f.  Effectiveness: Information that h‘elpsv the community assess whether the Surveillance Technology has
been effective in achieving its identified outcomes;

g. Costs: Total annual costs for the Surveillance Technology, including personnel and other ongoing costs.
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5. -'-"Exigent_ Circumstances” means the City Manager's good faith belief that an ‘emergency invdlving imminent
danger of death or serious physical injury to any person, or imminent danger of significant property damage,
~ requires use of the Surveillance Technology or the information it provides.

6. "Face Recognition Technology" means an automated or semi-automated process that assists in identifying or
verifying an individual based on an individual's face. (Ord. 7676-NS § 1, 2019: Ord. 7592-NS § 2 (part), 2018)

2.99.030 | City Council Approval Requirement.

1. The City Manager must obtain City Council approval, except in Exigent Circumstances, by placing an item on
the Action Calendar at a duly noticed meeting of the City Council prior to any of the following:

a. Seeking, soliciting, or accepting grant funds for the purchase of, or in-kind or other donations of,
Surveillance Technology;

The Berkeley Municipal Code is current through Ordinance 7838-NS, passed November 3, 2022.
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b. Acquiring new Surveillante Technology, including but not limited to procuring such technolégy without
the exchange of monies or consideration; '

c. Using new Surveillance Technology, or using Surveillance Technology previously approved by the City
Council for a purpose, or in a manner not previously approved by the City Council; or. -

d. Enteringinto an agreement with a non-City entity to acquire, share or otherwise use Surveillance -
Technology or the information it provides, or expanding a vendor's permission to share or otherwise use

Surveillance Technology or the information it provides.

"3. The City Manager must submit for review a Surveillance Acquisition Report and obtain City Council approval of
a Surveillance Use Policy prior to engaging in any of the activities descrlbed in subsections (1) (a)- (d)

4. Evidence received relatlng to the |nvest|gat|on ofa specnflc crime that may have been generated from Face
Recogmtlon Technology but was not intentionally- solicited shall not be a violation of this ordinance.

5. NotWIthstandmg any other provtsmn of this Chapter it shall be a v10|at|on of this ordmance for the Clty
Manager or any person acting on the City Manager’s behalf to obtain, retam request, access, or use: i) any Face
Recognition Technology; or ii) any information obtained from Face Recognition Technology, except for personal
communication devices as defined by Section 2.99.020 or section-2.99.030(4). The inadvertent or unintentional
receipt, accesé to, or use of any information obtained from Face Recognition Technology shall not be a violation of
this subsection provided that the City Manager or anyperson acting on the City Manager's behalf does not request
or solicit the receipt, access to, or use of such information, and all copies of the information are promptly
-destroyed upon discovery of the information, and the information is not used for any purpose.

The City Manager shall log the receipt, access to, or use of any such information in its Annual Surveillance
Technology Report. The Surveillance Technology Report shall identify measures taken by the City to prevent the
further transmission or use of any information inadvertently or unintentionally obtained through the use of Face
Recognition Technology; provided, however, that nothing in this Chapter shall limit the ability to use such
information in connection with a criminal investigation. (Ord. 7676-NS & 2, 2019: Ord. 7592-NS § 2 (part), 2018)

2.99.040 TempOrary Acquisition and Use of Surveillance Equipment.

Notwithstanding the provisions of this Chapter, the City Manager may borrow, acquire and/or temporarily use
Surveillance Technology in Exigent Circumstances without following the requirements in Sections 2.99.030 and

The Berkeley Municipal Code is current through Ordinance 7838-NS, passed November 3, 2022.
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2.99.040. However if the City Manager borrows, acquires or temporarily uses Surveillance Technology in EX|gent
Circumstances they must take all of the follownng actions:

1. Provrde written notice of that achlSItIOH or use to the City Council within 30 days following the .
commencement of such Exigent Circumstarice, unless such information is confidentiél or privileged;

2. If it is anticipated that the use will contmue beyond the EX|gent Clrcumstance submit a proposed Surveillance
Acquisition Report and Surveillance Use Policy, as applicable, to the City Council within 90 days following the

_ borrowing, acquisition or temporary use, and_recelve approval, as applicable, from the City Council pursuant to
Sections 2.99.030 and 2.99.040; and '

3. Include the Surveillance Technology in the City Manager's next annual Surveillance Technology Report (Ord.
7592-NS § 2 (part), 2018)

2.99.050 Compl,iam':e for Existing Surveillance Technology.

~ The City Manager shallusubmit to the Action Calendar for the first City Council meeting in November of 2018 a

-Surveillance Acquisition Report and a proposed Surveillance Use Policy for each Surveillance Technology
possessed or used prior to the effective date of the ordinance codified in this Chapter (Ord. 7592-NS-§ 2 (part),
2018) : :

2.99.060 Determmatlon by Clty Councnl that Benefits Outwe|gh Costs and
Concerns.
The City Council shall only approve any action described in Section 2.99. 030, 2.99, 040, or Section 2. 99 050 of thIS

" Chapter after maklng a determination that the benefits to the community of the Surveillance Technology, used
according to its Surveillance Use Policy, outweigh the costs; that the proposal will appropriately safeguard civil

liberties and civil rights to the maximum extent possible while serving its intended purposes; and that, in the 'City A
Council’svjudgment, no feasible alternative with similar Litility and a lesser impact on civil rights or civil liberties
could be implemented. (Ord. 7592-NS§ 2 (part), 2018)

2.99.070 Oversight Following City 'Counicili Approval.'

The City Manager must submit to the Council Action Calendar a written Surveillance Technology Report, covering
all of the City’s Surveillance Technologies, annually at the first regular Council meeting in November. After review

of the Surveillance Technology Report, Council may make modifications to Surveillance Use Policies. (Ord. 7592-NS ‘

§ 2 (part), 2018)

The Berkeley Municipal Code is cijrr_ent thrdug’h Ordinance 7838-NS, passed November 3, 2022.
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2.99.080 Public Access to Surveillance Technology Contracts.

To the extent permitted by law, the City shall continue to make available to the public all of its surveillance-related
contracts, including related non-disclosure agreements, if any. (Ord. 7592-NS 8 2 (part), 2018)

2.99.090 Enforcement.

This Chapter does not confer any rights upon any person or entity other than the City Council to cancel or suspend
a contractfor a Survéil]ance'Technology. The Chapter does not provide a private right of action upon any person
or entity to seek injunctive relief against the City or any employee unless that pérson or entity has first provided
written notice to the City Manager by serving the City Clerk, regarding the specific alleged violations of this
- Chapter. If a specific alleged violation is not remedied within 90 days of that written notice, a person or entity may
seek injunctive relief in a court of competent jurisdiction. If the alleged violation is substantiated and subsequently
cured, a notice shall be posted in a conspicticus manner on the City's website that describes, to the extent
permissible by law, the corrective measures taken to address the violation. If it is shown that the violation is the
“result of arbitrary or capricious action by the City or an employee or agent thereof in their official capacity, the
prevailing complainant in an action for relief may collect from the City reasonable attorney's fees in an amount not
to exceed $15,000 if they are pérs‘ohally obligated to pay such fees. (Ord. 7592-NS § 2 (part), 2018)

2.99.1 00 Whistleblower Protections.

All provisions of Berkeley's Protection of Whistleblowers Workpiace Policy, as promulgated by the City Manager on
November 2, 2016 and including any updates or replacements thereto, shall apply. (Ord. 7592-NS § 2 (part), 2018)

2.99.110  Severability.

If any word, phrase, sentence, part, section, subsectioh, or other portion of this Chap£er, or any application thereof
to any person or circumstance, is declared void, unconstitutional, or invalid for any reason, then such word,
phrase, sentence, part, section, subsection, or other portion, or the prescribed application thereof, shall be
severable, and the remaining provisions of this Chapter, and all applications thereof, not having been declared
void, unconstitutional or invalid, shall remain in full force and effect. The City Council hereby declares that it would
have passed this title, and each section, subsection, sentence, clause and phrase of this Chapter, irrespective of ‘
the fact that any one or more sections, subsections, sentences, clauses or phrases is declared invalid or
unconstitutional. (Ord. 7592-NS § 2 (part), 2018) ‘

The Berkeley Municipal Code is current through Ordinance 7838-NS, passed November 3, 2022.
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The Berkeley Muni,cipal Code is current through Ordinance 7838-Ns, passed November 3, 2022.

Disclaimer: The City Clerk's Office has the official version of the Berkeley Munlcxpal Code Users should contact the
City Clerk’s Office for ordlnances passed subsequent to the ordinance cited above ‘

City Website: www,b’ erkeleyca.g oV

Code Publishing Con

The Berkeley Municipal Code is current through Ordinance 7838-NS, passed November 3, 2022.
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POLICE ACCOUNTABILITY BOARD
- STANDING RULES
Section G. Policy Complaints and Review‘

1. A request for the Board to revnew a BPD policy, practice, or procedure may be

initiated by a member of the public by flhng a policy complaint on a form provided

by the Office of the Director of Police Accountability, and is considered a “policy
complaint.” '

a)

b)

Policy complaints should be reviewed by staff and brought to the Board for
discussion and action within 30 days of filing or the next regular meeting of
the Board if the 30 days has expired. |

Additionally, a public comment period shall be agendized immediately
preceding consideration of the policy complaint, limited to comments on that
complaint. Policy complainants will be allowed to speak for five minutes.
Other members of the public will be allowed up to three minutes; the time
allotted is subject to the discretion of the Chair, who will consider the number
of persons wishing to speak. Board members may ask policy complainants

brief questions. The BPD will be given an opportunity to respond to the Board.

The Board may accept the policy complaint upon a majority vote.

The Board may initiate a review of a BPD policy, practice, or procedure upon a

majorlty vote.

3. a)

b)

For policy complaints or policy reviews, Board members shaII then determine

how to proceed. Possible actions include, but are not limited to: considering
the issue as a whole Board, assighing a Board member to research the issue,
asklng staff to investigate or research the i |ssue or establishing a

.subcommittee. If a subcommittee is created it will seek BPD involvement in its

policy review and, upon completing its review, will present its conclusions and
recommendations to the full Board.

The full Board may recommend to the BPD, Clty Manager or City Council -
that the BPD adopt a new policy, revise an existing policy, or take no action.
Upon conclusion, a policy complaint shall be formally closed by a rﬁajority
vote of the Board. :
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POLICY COMPLAINT FORM L

Office of the Director of Police Accountability (DPA) om o3
" 1947 Center Street, 5" Floor, Berkeley, CA 94704 January 27,2023 |
Web: www., cltyofberkeley info/dpa - DPA Case # 2023-PR-0001

, ‘ E-mail: - ga@cntyofberkeley info ,
Phone: (510) 981-4950 TDD (510) 981 6903 Fax: (510) 981-4955

1

Name of Cdnﬁplatnah_t' "Rahman S “_Shérev'ehi

Mailirig Address:
Primary Phone: (.

E-mail address:

Occupatlon _Gender: & Age: [
Ethnicty: Q Aslan ~ ~ o _BIéck/Afriean-Americah : El Caucas:an
. O Latino/Hispanic O Multiethnic: __ @ Other; Bengladeshl

tdentnfy the Berkeley Pohce Department (BPD) policy or practlce you woutd like the Pohce Accountabnhty Board to -

rewew
See attached

3

Lbcaﬁon‘ofmcident(ffapp/icabie) | - S L

v by :,__ DR A

Date & Time of Incident (if applicable)

Provide a factual description of the incident that forms the basis of your complamt Be specific and include what
transp:red and how the incident ended ,

See attached

6-24-21




What changes to BPD policy, practice, or procedure do you propose?

See attached.

9

Use this space for any additional information you wish.to provide about your complaint. (Qr, attach relevant
documentation you believe wull be useful to the Police Accountabmty Board in evaluatmg your complamt )

complaint, and the transcnbed mterwews are all relevant

Relevant documents include DPA complamt #21, which the Board and OPDA have access to, but that |

CERTIFICATION

| hereby certify that, to the best of my knowledge, the statements made on this complaint are true.

M@QMV S 1/25/23
4 Signature of CoMplainant Date

N

Board?

[J internet
[J Berkeley Police Dept. -
[ Newspaper:

How did you hear about the Director of Police Accountablllty or Police Accountability

] Referred by:

X1 Other:

P . e P o

6-24-21"
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RESPONSE TO QUESTION 2:

.1 am asking the PAB to review Art. II § M of their own regulationé and Art. XVIII § 1‘25 (18)(d)-
(e) and (i) of the Berkeley City Charter. These sections of the regulations and the charter establish
the required timeline for ODPA 1nvest1gat10ns and PAB hearmgs '

- Charter § 125(18)(d) and Regulation Art. IT § M (1) establish that the time limit for

 investigations and notlﬁcatlon of discipline is 240 days from “the date of the City’s
discovery of alleged misconduct unless a Government Code section 3304(d) exception

. apphes
- Regulatlon Art. T§ M (3) establishes that the time limit may be tolled for any office

-.unavallab111ty due to a leave of absence longer than 14 days. .
RESPONSE TO QUESTION 3:

This policy review request is the result of DPA Complaint #21. As this board is awére, I filed a
ccv)'mp‘laintv with the ODPA after suffering harm at the hands of two BPD officers. That complaint
resulted from an incident at my apartment complex, where I called the police for help after being

physically attacked by my neighbors and their family. The police arrived and spoke with the family

first. By the time they spoke to me, they had already made up their minds about what happened '

The officers interrupted me when I told my story, they called me a har and they threatened to

arrest me and put me in Jaﬂ Tama 78 year old woman from Bangladesh and both of these officers

were much larger than me. -

Because those officers treated me so poorly when I needed help, I turhed to the police
accountability process for help. By no .fault of my own, the investigatioﬂ of my complaint took so
long that the PAB was unable to schedule a hearing within the prescribed time. The reasons I have
been given for the delay include the change in leadership of ODPA, scarce officer avai'lability; and
the PAB s inability to fully staff a hearing within the statutorily required tlme As aresult, I was

unable to access the administrative procedure that ostensibly exists to provide a form of Justlce for

those who are mistreated by BPD officers.
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RESPONSE TO QUESTION 4:

I propose that the PAB create the following exceptions for the prescribed timeline:
(1) An exception for error or undue delay on the part of the ODPA;

(2) An excep_tion for officer unavailability that does not require that the officer is on a leave
of absence lasting longer than 14 days; and '
(3) An exception for PAB member unavailability to attend a scheduled hearing such delay

exists
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