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OFFICE OF THE DIRECTOR
OF POLICE ACCOUNTABILITY

POLICE ACCOUNTABILITY BOARD

REGULATIONS SUBCOMMITTEE
Board Members Chang (Chair), Calavita, Leftwich, Owens; Public Member Saginor

Tuesday, February 22, 2022
7:00 P.M.

PUBLIC ADVISORY: THIS MEETING WILL BE CONDUCTED EXCLUSIVELY THROUGH
VIDEOCONFERENCE AND TELECONFERENCE

Pursuant.to Government Code Section 54953(e) and the state declared emergency, this
meeting will be conducted exclusively through teleconference and Zoom videoconference. The
COVID-19 state of emergency continues to directly impact the ability of the members to meet
safely in person and presents imminent risks to the health of the attendees. Therefore, no
physical meeting location will be available.

To access the meeting remotely: join from a PC, Mac, iPad, iPhone, or Android device using
this URL: https://us02web.zoom.us/j/82281228507. If you do not wish for your name to
appear on the screen, use the drop-down menu and click on “rename” to rename yourself to be
anonymous. To request to speak, use the “raise hand” icon on the screen. To join by phone:
Dial 1 669 900 6833 and enter Meeting ID 822 8122 8507. If you wish to comment during the
public comment portion of the agenda, press *9 and wait to be recognized.

AGENDA

1. CALL TO ORDER
2. APPROVAL OF AGENDA

3. PUBLIC COMMENT

(Speakers are generally allotted up to three minutes, but may be allotted less time if
there are many speakers; they may comment on items on this agenda only.)

The Police Accountability Board and Office of the Director of Police Accountability (ODPA) were

created to provide independent civilian oversight of the Berkeley Police Department. They review

and make recommendations on police department policies, and investigate complaints made by
members of the public against police officers. For more information, contact the ODPA.

1947 Center Street, 5" Floor, Berkeley, CA 94704 TEL: 510-981-4950 TDD: 510-981-6903 FAX: 510-981-4955
Website: www.cityofberkeley.info/dpa/ y Email: dpa@cityofberkeley.info




4, OLD BUSINESS (discussion and action)

Continue drafting permanent Regulations, to include consideration of ideas
contained in all prior agenda packets.

5. SCHEDULE OR CONFIRM NEXT MEETING DATE(S)
March 10, 2022, at 7:00 p.m.

6. PUBLIC COMMENT

(Speakers are generally allotted up to three minutes, but may be allotted less time if
there are many speakers; they may comment on items on this agenda only.)

7. ADJOURNMENT

Communications Disclaimer

Communications to the Police Accountability Board, like all communications to Berkeley
boards, commissions or committees, are public record and will become part of the City's
electronic records, which are accessible through the City’s website. Please note: e-mail
addresses, names, addresses, and other contact information are not required, but if included
in any communication to a City board, commission or committee, will become part of the
public record. If you do not want your e-mail address or any other contact information to be
made public, you may deliver communications via U.S. Postal Service or in person to the
Board Secretary. If you do not want your contact information included in the public record, do
not include that information in your communication. Please contact the Board Secretary for
further information.

Communication Access Information (A.R. 1.12)

To request a disability-related accommodation(s) to participate in the meeting, including
auxiliary aids or services, please contact the Disability Services specialist at 981-6418 (V) or
981-6347 (TDD) at least three business days before the meeting date.

SB 343 Disclaimer

Any writings or documents provided to a majority of the Board regarding any item on this
agenda will be made available for public inspection at the Office of the Director of Police
Accountability, located at 1947 Center Street, 5" Floor, Berkeley, CA.

Contact the Director of Police Accountability (Board Secretary) at dpa@cityofberkeley.info or
(510) 981-4950.
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Section {.8.

Board, which may take adverse action upon a two-thirds vote of those
present. Such adverse action may include: notice of the violation to the
Board member’s nominating Councilmember or to the City Council,.or a
prohibition from participating in future confidential complaint hearings for
the remainder of the Board member’s term.

ll. FORMAL COMPLAINTS FILED WITH THE OFFICE OF THE DIRECTOR OF
POLICE ACCOUNTABILITY

A. Initiating a formal complaint

1.

Complaint form. A formal complaint alleging misconduct by one or more
sworn officers of the Berkeley Police Department must be filed on a form
provided by the Office of the Director of Police Accountability. Complaint
packets must include information about the difference between
mediation and an investigation; language advising a complainant who is
the subject of, or has commenced, litigation relating to the incident that
gave rise to the complaint to consult an attorney before filing a
complaint; and conclude with the following: I hereby certify that, to the
best of my knowledge, the statements made herein are true. | also
understand that my oral testimony before the Board shall be given under
oath.”

Who may file. Aggrieved parties, as well as eyewitnesses (percipient
witnesses) to alleged police misconduct, may file a complaint.
Complaints may also be initiated by the Board, upon a vote of five Board
members to authorize an investigation. Complaints shall be signed by
the complainant, except for complaints initiated by the Board,

. Filing period. A complaint must be filed within 180 days of the alleged

misconduct, except that the 180 days shall be tolled if:

a) the complainant is incapacitated or otherwise prevented from
filing a complaint; or

b) the complainant is the subject of a criminal proceeding related to
the subject matter of the complaint, in which case the time for the
complainant to file is tolled until the criminal matter has been
adjudicated or dismissed.

. Sufficiency of complaint. Complaints must allege facts that, if true, would

establish that misconduct occurred. Complaints that do not allege prima
facie misconduct, or are frivolous or retaliatory, shall be submitted by the
Director to the Board for administrative closure at the next meeting that
allows the complainant to be provided at least 5 days’ notice. If a
majority of Board members agree, the case will be closed; if the Board
rejects the Director's recommendation, the Notice of Complaint and
Allegations must be issued within 10 days, unless the complainant has
elected mediation. This section does not apply to complaints initiated by
the Board under Section 11.A.2.

Page 4 of 22



Section IL.A.

5. Right to representation. Complainants and subject officers have the right

to consult with, and be represented by, an attorney or other
representative, but a representative is not required. If the ODPA is
notified that a complainant or subject officer is represented, then the
ODPA shall thereafter send copies of any materials or notices provided
to the complainant or subject officer(s) to their representatives, as well.

B. Mediation

1.

Election
a. ODPA staff shall provide every complainant with information about

the option to select mediation, and make every effort to ensure
complainants understand this option. The complainant may elect to
enter into mediation up until they are notified that the Director has
submitted findings and recommendations as set forth in Section Il.
E.1 below.

. If the complainant elects mediation, ODPA staff shall issue a Notice

of Complaint and Request for Mediation to the subject officer within
7 days that the complainant has opted for mediation, and include a
copy of the complaint if not previously provided. This notice shall
also inform the subject officer of their right to agree to or reject
mediation within 10 days.

. A subject officer who agrees to mediation must agree to toll the

City's 240-day disciplinary deadline if the officer later withdraws
from mediation before the mediation session concludes.

. Once both parties agree to mediation, the complainant no longer

has the option to have their complaint investigated and heard at a
confidential complaint hearing, unless the subject officer withdraws
from mediation.

2. Completion

a. After receiving notice from the mediator that a mediation has

conciuded, ODPA staff shall close the case and inform the Board.

C. Complaint investigation

1. Time for completion. Complaint investigations must begin immediately,

proceed expeditiously, and be completed within 120 days of the City’s
discovery of the alleged misconduct, unless a Government Code sec.
3304(d) applies, except:

. If the complainant or subject officer is the subject of criminal

proceedings related to the complaint, the ODPA shall not commence
an investigation until the criminal matter is adjudicated or dismissed.
All time limits for processing the complaint shall be tolled during the
pendency of the proceedings. As soon as practicable after the filing
of a complaint, the ODPA shall contact the District Attorney’s Office
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Section I1.G.

pending complaint; or pledge or promise to vote in any particular
manner in a pending complaint.

c. No Board member with a personal interest or the appearance
thereof in the outcome of a hearing shall sit on the Hearing Panel.
Personal interest in the outcome of a hearing does not include
political or social attitudes or beliefs or affiliations

Examples of personal interest include, but are not limited to:

i. afamilial relationship or close friendship with the complainant or
subject officer;

ii. witnessing events material to the inquiry;
ii. afinancial interest in the outcome of the inquiry;
iv.  a bias for or against the complainant or subject officer.

d. A Board member who violates Section G.1.b above, before or
during a confidential complaint hearing, shall be automatically
disqualified from further participation in the hearing. Additionally, a
Board member or the Director may agendize an alleged violation of
that Section for discussion and action at a regular meeting of the
Board, which may take adverse action upon a two-thirds vote of
those present. Such adverse action may include: notice of the
violation to the Board member’s nominating Councilmember or to
the City Council, or a prohibition from participating in future
confidential complaint hearings for the remainder of the Board
member's term.

2. Recusal. Board members who recuse themselves for personal interest
must do so as soon as they become aware of it.

3. Disclosure of ex parte contacts. Board members shall verbally disclose
all ex parte contacts concerning the subject of the hearing and shall
submit a written report of such contacts before the hearing begins. Ex
parte contacts include any contact between a Board member and any
party involved in the complaint before the public hearing.

4. Challenges to Hearing Panel member

a. Basis for Challenge

A Board member who has a personal interest, or the appearance
thereof, in the outcome of a hearing shall not sit on the Hearing Panel.
Personal interest in the outcome of a hearing does not include political
or social affiliations, attitudes, or beliefs. Examples of personal interest
include, but are not limited to:

a) a familial relationship or close friendship with the
complainant or subject officer;

b) witnessing events material to the inquiry,
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Section 1lL.A.

lll. CONTESTING FINDINGS OF DECISION WHEN COMPLAINT FILED WITH
THE POLICE DEPARTMENT

A

Application

This Section Il applies to complaints that a member of the public files with
the Police Department only.

. Procedure
1.

When the Internal Affairs division of the Police Department has
completed its investigation of a complaint, the Chief of Police shall issue
a letter of disposition to the subject officer and the Director. The Chief
shall also issue a letter of disposition to the complainant that complies
with the Penal Code.

If a finding is “not sustained,” “unfounded,” or “exonerated,” the
complainant has 20 days from the date notice is sent (by mail or other
reasonable means that the complainant agrees to), to contest the
Chief's determination to the Director. The Director, if appropriate, may
request to review all files, transcripts, and records related to the
complaint.

”

Within 15 days of receiving an objection from a complainant or a notice
from the Chief that a complainant has objected, the Director, in their
discretion, may notify the complainant that either:

a. The objection is accepted and the Board will convene to conduct a
review based on the investigative record provided by the
Department; or

b. The objection is dismissed. In such cases, the Director must notify
the Board of such dismissal in writing within 30 days of notifying the
complainant of the dismissal.

If the Director decides that the Board will conduct a review, ODPA staff
shall ask the Board to conduct a review of the investigative record at a
closed session meeting.

a. Atthe meeting, only Board members and ODPA staff will be
present. A Duty Command Officer may be present.

b. The Board shall evaluate the investigative record to determine
whether the complainant’s objection has merit, either because the
Department failed to proceed in a manner required by state and
federal law, or because the Chief’s decision is not supported by the
evidence in the record.

c. All action of the Board must be by majority vote.

5. The Board must, within 45 days of the date the Director accepts an

objection:
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