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ACTION CALENDAR
May 23, 2023

TO: Honorable Members of the City Council

FROM: Vice Mayor Ben Bartlett (Author) & Mayor Jesse Arreguin (Co-Sponsor)

SUBJECT: Adopting a temporary exemption from the  collection of taxes under BMC 
Chapter 9.04.136(D): Tax Rate for Non-Medical and Medical Cannabis 
Businesses

RECOMMENDATION
1) Adopt a temporary exemption (per 9.04.136(D)) on the collection of the taxes for all
non-medical and medical cannabis businesses, retroactive to January 2023 and ending
July 2025; Waive any late penalties that may have accrued since January 2023; any and
all tax payments already made to the City for Q1 2023 will apply as a credit against a
future tax or fee payment to the City; and

2) Refer to the City Manager and Cannabis Commission and/or its successor, the
Planning Commission, to analyze and develop an ordinance adjusting local cannabis
business tax rates by February 2025 that are in balance with the state cannabis tax rates,
with an eye to the ability for the cannabis industry to become a sustainable economic
driver for the City of Berkeley.

3) Licensed cannabis businesses in Berkeley will pay the business license tax that applies
to their respective area of the market during the moratorium, like retail, manufacturing,
etc.

BACKGROUND
On November 8, 2016, California voters passed Proposition 64, the Adult Use of 
Marijuana Act (AUMA). This proposition legalized the use of cannabis for adults over 21 
years old. Berkeley voted overwhelmingly for Proposition 64, with 85% approving the 
measure. The State of California developed state-wide regulations for recreational 
cannabis, allowing temporary licenses for adult-use businesses effective January 1, 2018.

In September 2017, the Berkeley City Council adopted amendments to B.M.C. Chapter
12.26 to permit temporary licenses for existing medical cannabis dispensaries, allowing 
them to sell adult-use cannabis in the City effective January 1, 2018. To date, five of the 
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six existing permitted dispensaries have received city and state licenses and are selling 
adult-use cannabis.

Since long-standing dispensaries began selling adult-use cannabis on January 1, 2018, 
there have been many questions regarding the local cannabis tax rate. In addition to State 
and sales taxes, local taxes have added significant costs to cannabis products and may 
discourage business, especially as other nearby cities adopt lower tax rates. 

In 2018, the City set tax rates at 5% based on the best information possible at the time. 
Since then, the cannabis industry in California has seen its growth stall, and in the last 
year, the bottom has fallen out, leading to an industry-wide collapse. 

● During the COVID pandemic, cannabis was deemed essential, yet was left out of 
the state and federal relief provided to other business owners, including but not 
limited to relief for wages paid to employees on leave for COVID-related 
workplace exclusions, the Paycheck Protection Program (PPP) loans, and Small 
Business Administration loans. 

● The costs of compliance with state and local regulations for the cannabis 
business are extremely high. 

● Nearly all of what would otherwise be considered a standard business tax 
deduction are not applicable because of Internal Revenue Code Section 280E, 
which disallows all ordinary business expenses and still unjustly applies to state 
legal tax businesses. 

● The unlicensed market and organized cartels continue to thrive under this 
system, undercutting the legal market. Berkeley is not immune to this. In the first 
months of 2023, two unlicensed operations within the City were shut down. One 
facility had 14,000 plants and hundreds of pounds of cannabis concentrate on 
site. 

● Licensed cannabis cannot compete.

The compounding effect of these added costs of doing business with the state and local 
taxes and fees and lack of access in much of the state drives the cannabis consumer to 
the unlicensed market, which is currently more than twice the size of the regulated one–
and half the price. 

Last year, the State had an opportunity to adjust the tax rates for cannabis businesses 
and provide relief for those struggling to make it into the legal market. Instead of providing 
that relief, the state shifted the tax burden to retailers and cannabis consumers and will 
likely increase those excise taxes in the future. This change in state tax collection had a 
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chilling effect on an already struggling industry, and the shift negatively impacted urban 
regions of the state that predominantly have retail cannabis as the main license type. 

Berkeley wants to see its legal cannabis businesses thrive so they can continue providing 
high-wage jobs and access to safe, tested cannabis to the people of Berkeley and those 
who come to Berkeley. 

Taxes Applicable to Non-Medical Cannabis Businesses
There are a number of taxes applicable to adult-use cannabis businesses, including: 

● State Cannabis Excise Tax 
○ Effective January 1, 2018, a 15% excise tax is imposed upon retail 

purchasers of all cannabis and cannabis products, except for those 
possessing a state cannabis medical card. The 15% excise tax is 
calculated based on the average market price from the retail sale, which 
leads to an actual current effective tax rate of around 27%. 

○ Beginning this year, that excise tax was shifted to retail. Because of 
the way the tax is calculated, this amounted to a tax increase.

● Local Sales Taxes 
○ The City of Berkeley and Alameda County's combined sales tax is 10.25%

● City of Berkeley Business License Tax 
○ Measure S, adopted by Berkeley voters in 2010, set the business license 

tax rate for Non-Medical Cannabis Businesses authorized pursuant to 
Proposition 19 at 10% or $100.00 for every $1,000 of gross receipts. The 
measure included language allowing the City Council to lower the tax rate 
by ordinance, which the Council did in 2018 to 5% or $50 for every $1000. 

■ A note about Measure S - This ballot measure was expressly 
written to accompany Proposition 19 from 2010, which would have 
legalized cannabis and did not set a state tax rate. That ballot 
initiative did not pass. 

■ Cities like Berkeley and Oakland, which set high local tax rates in 
anticipation of Proposition 19 passing, have seen an exodus of the 
supply chain businesses that can leave and a loss of customers to 
its brick-and-mortar dispensaries as other jurisdictions have come 
online with much lower taxes. This also leads the more price-driven 
customers to jurisdiction shop when choosing where to buy their 
cannabis, particularly where delivery from neighboring regions is 
widely available. 
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○ The business license tax rate for Medical Cannabis Businesses is 
currently 2.5% of gross receipts.

Other Cannabis Tax Rates in the region
Different jurisdictions in Alameda County have set their cannabis tax rates at a range of 
levels. Over the next year, there will be efforts to lower the local rates in most of these 
jurisdictions. 

Oakland: has seen an exodus of supply chain businesses to lower tax rate jurisdictions.

Hayward: voters approved up to 15% but have set the effective rate at 6% and is having 
trouble attracting cannabis businesses.

San Leandro: Measure NN approved in November 2016, was a voter-approved gross 
receipts tax on cannabis businesses of up to 10%. It is currently 6% and will increase 
over time. All cannabis businesses must have annual audits.

Emeryville: Has set tax rates at 3% for retail, 2% for manufacturing, and 1% for 
distribution.

City of Alameda: Currently has no cannabis tax for its cannabis businesses. The 
City Council chose not to pursue any additional cannabis taxes for the foreseeable 
future to allow licensed businesses to get on their feet. Cannabis businesses pay 
regular business license taxes. 

City and County of San Francisco: Have continually delayed the implementation of a 
cannabis-specific tax to help the flailing industry. Cannabis businesses pay regular 
business taxes. 

In order for Berkeley to remain competitive and attract new cannabis businesses, it should 
consider lowering its business license tax on Non-Medical Cannabis businesses.

FISCAL IMPACTS OF RECOMMENDATION
Reducing the business license tax rate for Non-Medical Cannabis Businesses may 
reduce tax receipts to the General Fund. However, a lower tax rate will make Berkeley 
cannabis businesses more competitive in the regional market and may result in greater 
business activity and tax revenues to the City. According to the FY 2023 Mid-Year Budget 
Update, Recreational Cannabis Taxes have produced $1,643,749 in receipts as of 
February 2023. 
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ENVIRONMENTAL SUSTAINABILITY
No identifiable environmental effects or opportunities are associated with this report's 
subject.

CONTACT
Ben Bartlett, Councilmember/Vice-Mayor, District 3 510-981-7130

Attachments:
1. Ordinance: BMC Chapter 9.04.136
2. CDTFA total cannabis sales data from 2021 through Q4 2022 show unexpected 

and continual losses.
3. MJ Biz article: “California localities extend tax relief to marijuana companies in 

the absence of state action,” February 28, 2022 
4. Letter from hi fidelity 

Page 5 of 14

mailto:bbartlett@cityofberkeley.info
https://berkeley.municipal.codes/BMC/9.04.136
https://www.cdtfa.ca.gov/dataportal/charts.htm?url=CannabisTaxRevenues
https://www.cdtfa.ca.gov/dataportal/charts.htm?url=CannabisTaxRevenues
https://mjbizdaily.com/california-localities-extend-tax-relief-to-marijuana-companies/
https://mjbizdaily.com/california-localities-extend-tax-relief-to-marijuana-companies/


  

2180 Milvia Street, Berkeley, Floor 5, CA 94704  ● Tel: (510) 981-7130 ● E-Mail: bbartlett@cityofberkeley.info
6

Attachment 1 

https://berkeley.municipal.codes/BMC/9.04.136
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Attachment 2

https://www.cdtfa.ca.gov/dataportal/charts.htm?url=CannabisTaxRevenues 
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 Attachment 3

https://mjbizdaily.com/california-localities-extend-tax-relief-to-marijuana-companies/
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Attachment 4
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