URGENT ITEM
AGENDA MATERIAL

Government Code Section 54954.2(b)
Rules of Procedure Chapter III.C.5

THIS ITEM IS NOT YET AGENDIZED AND MAY OR MAY NOT BE
ACCEPTED FOR THE AGENDA AS A LATE ITEM, SUBJECT TO THE
CITY COUNCIL'S DISCRETION ACCORDING TO BROWN ACT RULES

Meeting Date: September 28, 2021

Item Description: Resolution Making Required Findings Pursuant to the
Government Code and Directing City Legislative Bodies to
Continue to Meet Via Videoconference and Teleconference

This item is submitted pursuant to the provision checked below:

[] Emergency Situation (54954.2(b)(1) - majority vote required)
Determination by a majority vote of the legislative body that an emergency situation exists, as
defined in Section 54956.5.

X | Immediate Action Required (54954.2(b)(2) - two-thirds vote required)
There is a need to take immediate action and the need for action came to the attention of the local
agency subsequent to the agenda for this meeting being posted.

Once the item is added to the agenda (Consent or Action) it must be passed by the standard required
vote threshold (majority, two-thirds, or 7/9).

Facts supporting the addition of the item to the agenda under Section 54954.2(b)
and Chapter III.C.5 of the Rules of Procedure:

Assembly Bill 361 (Rivas) was signed by the Governor on September 16, 2021. This
bill allows local legislative bodies to meet using videoconference technology while
maintaining the Brown Act exemptions in Executive Order N-29-20 for noticing and
access to the locations from which local officials participate in the meeting. Local
agencies may only meet with the exemption if there is a state declared emergency.

The bill also requires that local legislative bodies meeting only via videoconference
under a state declared emergency to make certain findings every 30-days regarding
the need to meet in a virtual-only setting.

The agenda for the September 28, 2021 was finalized and published prior to the
Governor signing AB 361 in to law. Thus, the need to take action came to the attention
of the local agency after the agenda was distributed. This item qualifies for addition to
the agenda with a two-thirds vote of the Council under Government Code Section
54954.2(b)(2).
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Office of the City Attorney
CONSENT CALENDAR
September 28, 2021

To: Honorable Mayor and Members of the City Council
Madame City Manager

From: Farimah Faiz Brown, City Attorney

Subject: Resolution Making Required Findings Pursuant to the Government
Code and Directing City Legislative Bodies to Continue to Meet Via
Videoconference and Teleconference

RECOMMENDATION

Adopt a resolution making the required findings pursuant to Government Code Section
54953(e)(3) and determining that as a result of the continued threat to public health and
safety posed by the spread of COVID-19, City legislative bodies shall continue to meet
via videoconference and teleconference.

FISCAL IMPACT OF RECOMMENDATION
To be determined.

CURRENT SITUATION AND ITS EFFECTS

Pursuant to California Government Code section 8630 and Berkeley Municipal Code
Chapter 2.88.040, on March 3, 2020, the City Manager, in her capacity as Director of
Emergency Services, proclaimed a local emergency due to conditions of extreme peril
to the safety of persons and property within the City as a consequence of the global
spread of a severe acute respiratory illness caused by a novel (new) coronavirus
(COVID-19), including a confirmed case in the City of Berkeley. As a result of multiple
confirmed and presumed cases in Alameda County, the County has declared a local
health emergency. On March 4, 2020, Governor Gavin Newsom issued a Proclamation
of a State of Emergency due to the spread of COVID-19. On March 10, 2020, the City
Council ratified the Proclamation of Local Emergency with the passage of Resolution
No. 69-312.

On March 17, 2020, Governor Newsom signed Executive Order N-29-20, which
suspended certain portions of the Ralph M. Brown Act (Cal. Gov. Code § 54950 et seq.)
related to the holding of teleconferenced meetings by City legislative bodies. Among
other things, Executive Order N-29-20 suspended requirements that each location from
which an official accesses a teleconferenced meeting be accessible to the public.



These changes were necessary to allow teleconferencing to be used as a tool for
ensuring social distancing. City legislative bodies have held public meetings via
videoconference and teleconference pursuant to these provisions since March 2020.
These provisions of Executive Order N-29-20 will expire on September 30, 2021.

COVID-19 continues to pose a serious threat to public health and safety. There are now
over 4,700 confirmed cases of COVID-19 and at least 55 deaths in the City of Berkeley.
Additionally, the SARS-CoV-2 B.1.617.2 (“Delta”) variant of COVID-19 that is currently
circulating nationally and within the City is contributing to a substantial increase in
transmissibility and more severe disease.

As a result of the continued threat to public health posed by the spread of COVID-19,
state and local officials continue to impose or recommend measures to promote social
distancing, mask wearing and vaccination. Holding meetings of City legislative bodies
in person would present imminent risks to the health and safety of the public and
members of legislative bodies, and therefore public meetings cannot safely be held in
person at this time

Assembly Bill 361 (Rivas), signed into law by Governor Newsom on September 16,
2021, amended a portion of the Brown Act (Government Code Section 54953) to
authorize the City Council, during the state of emergency, to determine that, due to the
spread of COVID-19, holding in-person public meetings would present an imminent risk
to the health or safety of attendees, and therefore City legislative bodies must continue
to meet via videoconference and teleconference. Assembly Bill 361 requires that the
City Council must review and ratify such a determination every thirty (30) days.
Therefore, if the Council passes this resolution on September 28, 2021, the Council will
need to review and ratify the resolution by October 28, 2021.

This item requests that the Council review the circumstances of the continued state of
emergency posed by the spread of COVID-19, and find that the state of emergency
continues to directly impact the ability of the public and members of City legislative
bodies to meet safely in person, that holding public meetings of City legislative bodies in
person would present imminent risks to the health and safety of attendees, and that
state and local officials continue to promote social distancing, mask wearing and
vaccination. This item further requests that the Council determine that City legislative
bodies, including but not limited to the City Council and its committees, and all
commissions and boards, shall continue to hold public meetings via videoconference
and teleconference, and that City legislative bodies shall continue to comply with all
provisions of the Brown Act, as amended by SB 361.

BACKGROUND

On March 1, 2020, Alameda County Public Health Department and Solano County
Public Health Department reported two presumptive cases of COVID-19, pending
confirmatory testing by the Centers for Disease Control (CDC), prompting Alameda
County to declare a local health emergency.




On March 3, 2020, the City’s Director of Emergency Services proclaimed a local
emergency due to the spread of COVID-19, including a confirmed case in the City of
Berkeley and multiple confirmed and presumed cases in Alameda County.

On March 4, 2020, Governor Gavin Newsom issued a Proclamation of a State of
Emergency due to the spread of COVID-19.

On March 10, 2020, the City Council ratified the Proclamation of Local Emergency.
Since that date, there have been over 4,700 confirmed cases of COVID-19 and at least
57 deaths in the City of Berkeley.

On March 17, 2020, Governor Newsom signed Executive Order N-29-20 which
suspended certain portions of the Ralph M. Brown Act (Cal. Gov. Code § 54950 et seq.)
to allow teleconferencing of public meetings to be used as a tool for ensuring social
distancing. As a result, City legislative bodies have held public meetings via
teleconference throughout the pandemic. The provisions of Executive Order N-29-20
allowing teleconferencing to be used as a tool for social distancing will expire on
September 30, 2021.

ENVIRONMENTAL SUSTAINABILITY AND CLIMATE IMPACTS
Not applicable.

RATIONALE FOR RECOMMENDATION

The Resolution would enable the City Council and its committees, and City boards and
commissions to continue to hold public meetings via videoconference and
teleconference in order to continue to socially distance and limit the spread of COVID-
19.

ALTERNATIVE ACTIONS CONSIDERED
None.

CONTACT PERSON
Farimah Brown, City Attorney, City Attorney’s Office (510) 981-6998
Mark Numainville, City Clerk, (510) 981-6908

Attachments:
1: Resolution Directing City Legislative Bodies to Continue to Meet Via Videoconference
and Teleconference



RESOLUTION NO. —-N.S.

RESOLUTION MAKING THE REQUIRED FINDINGS PURSUANT TO GOVERNEMNT
CODE SECTION 54953(E)(3) AND DIRECTING CITY LEGISLATIVE BODIES TO
CONTINUE TO MEET VIA VIDEOCONFERENCE AND TELECONFERENCE

WHEREAS, in accordance with Berkeley Municipal Code section 2.88.040 and sections
8558(c) and 8630 of the Government Code, which authorize the proclamation of a local
emergency when conditions of disaster or extreme peril to the safety of persons and
property within the territorial limits of a City exist, the City Manager, serving as the
Director of Emergency Services, beginning on March 3, 2020, did proclaim the
existence of a local emergency caused by epidemic in the form of the global spread of a
severe acute respiratory illness caused by a novel (new) coronavirus (“COVID-19"),
including confirmed cases in California and the San Francisco Bay Area, and presumed
cases in Alameda County prompting the County to declare a local health emergency;
and

WHEREAS, on March 10, 2020, the City Council ratified the Proclamation of Local
Emergency with the passage of Resolution No. 69-312; and

WHEREAS, on March 4, 2020, Governor Gavin Newsom issued a Proclamation of a
State of Emergency pursuant to the California Emergency Services Act, in particular,
Government Code section 8625; and

WHEREAS, the Proclamation of a State of Emergency issued by Governor Newsom on
March 4, 2020 continues to be in effect; and

WHEREAS, on September 16, 2021, Governor Newsom signed into law AB 361, which
authorizes the City Council to determine that, due to the continued threat to public
health and safety posed by the spread of COVID-19, City legislative bodies shall
continue to meet via videoconference and teleconference; and

WHEREAS, the City Council does find that the aforesaid conditions of extreme peril
continue to exist, and now include over 4,700 confirmed cases of COVID-19 and at
least 55 deaths in the City of Berkeley; and

WHEREAS, the City Council recognizes that the SARS-CoV-2 B.1.617.2 (“Delta”)
variant of COVID-19 that is currently circulating nationally and within the City is
contributing to a substantial increase in transmissibility and more severe disease; and

WHEREAS, as a result of the continued threat to public health posed by the spread of
COVID-19, state and local officials continue to impose or recommend measures to
promote social distancing, mask wearing and vaccination; and



WHEREAS, holding meetings of City legislative bodies in person would present
imminent risks to the health and safety of the public and members of legislative bodies,
and therefore public meetings cannot safely be held in person at this time; and

WHEREAS, the City Council will need to again review the need for the continuing
necessity of holding City legislative body meetings via videoconference and
teleconference by October 28, 2021.

NOW, THEREFORE BE IT RESOLVED by the Council of the City of Berkeley that,
pursuant to Government Code section 54953, the City Council has reviewed the
circumstances of the continued state of emergency posed by the spread of COVID-19,
and finds that the state of emergency continues to directly impact the ability of the public
and members of City legislative bodies to meet safely in person, that holding public
meetings of City legislative bodies in person would present imminent risks to the health
and safety of attendees, and that state and local officials continue to promote social
distancing, mask wearing and vaccination; and

BE IT FURTHER RESOLVED that City legislative bodies, including but not limited to the
City Council and its committees, and all commissions and boards, shall continue to hold
public meetings via videoconference and teleconference; and

BE IT FURTHER RESOLVED that all City legislative bodies shall comply with the
requirements of Government Code section 54953(e)(2) and all applicable laws,
regulations and rules when conducting public meetings pursuant to this resolution.





