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Rashi Kesarwani
Councilmember District 1

REVISED
AGENDA MATERIAL

for Supplemental Packet 2

Meeting Date: April 27, 2021
Item Number: 32

Item Description: Adopt an Ordinance Adding Chapter 2.100 to the Berkeley
Municipal Code Regulating Police Acquisition and Use of
Controlled Equipment

Submitted by: Councilmember Rashi Kesarwani

The revisions in this item edit Section 2.100.020 Definitions of the proposed
Controlled Equipment Ordinance in order to eliminate duplicative regulation that is
already addressed under existing Berkeley Police Department policy for Use of Force
and the Long Range Acoustical Device (LRAD). Further, expresses intent to amend
Use of Force reporting to align with the proposed Controlled Equipment Ordinance.
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Rashi Kesarwani
Councilmember District 1

ACTION CALENDAR

April 27, 2021
To: Honorable Mayor and Members of the City Council
From: Councilmember Rashi Kesarwani (Public Safety Policy Committee

Member)

Subject: Supplemental 2: Item #32 Adopt an Ordinance Adding Chapter 2.100 to
the Berkeley Municipal Code Regulating Police Acquisition and Use of
Controlled Equipment

RECOMMENDATION

Adopt an Ordinance adding Chapter 2.100 to the Berkeley Municipal Code to Regulate
Police Acquisition and Use of Controlled Equipment with the following amendments to
the Supplemental 1 version submitted by Councilmembers Harrison, Bartlett, and
Taplin. These amendments are solely intended to eliminate administratively
burdensome duplicative reporting and regulation that is addressed under existing
Berkeley Police Department policy for Use of Force and the Long Range Acoustical
Device (LRAD).

Edit Section 2.100.020 Definitions as specified below.

(8) Specialized firearms not in the possession of the Berkeley Police Department as of
April 1, 2021 -neludingthe-Colt-M4, and associated ammunition of less than .50 caliber,
except .223 or 5.56 caliber ammunition as defined in Sections 30510 and 30515 of the
California Penal Code.

launehers; “Bbean bag,” rubber bullet, or specialty impact munition (SIM) weapons, and
equipment used to disperse chemical agents.

(13) Active area denial weapons, such as the Taser Shockwave, microwave weapons,

and water cannons and-the-Lonrg-Range-Acoustic Device (LRAD).

Edit Section 2.100.050 Reports on the Use of Controlled Equipment as specified
below.

(c) If applicable, a breakdown of where Controlled Equipment was used geographically
by individual police area. For each police area, the Police Department shall report the
number of days instances Controlled Equipment was used and what percentage of
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those daily reported uses were authorized by warrant and by non-warrant forms of court
authorization.

Further, express the Council’s intent to agendize companion changes to Use of Force
reporting for the less-lethal 40mm launcher, as specified in the Rationale for
Recommendation section below.

RATIONALE FOR RECOMMENDATION

Definitions #8 and #9: Colt M4 Patrol Rifle and Less-Lethal 40MM Launchers.
Standard issue police equipment includes the Colt M4 patrol rifle (specified in definition
#8 above) and less-lethal 40 mm projectile launchers (specified in definition #9 above).
It is recommended that these two pieces of equipment (and associated .223 and 5.56
caliber ammunition for the patrol rifle) are deleted from the proposed Controlled
Equipment Ordinance, as they are already regulated by the City’s existing Use of Force
Reporting Requirements. Duplicative reporting creates unnecessary administrative
burden for the police department and does not add value in terms of oversight and
transparency for the Council and the public.

Amend Use of Force Reporting to Fully Cover Less-Lethal 40MM Launchers. The
existing Use of Force Policy Section 300.6.2(b)(1) already requires all firearms to be
subject to reporting when: “drawn from the holster or otherwise deployed during an
interaction with an individual, and/or pointed at an individual.” In order to assure full
reporting of all deployments of less-lethal launchers, it is recommended that the Use of
Force Policy 300 be amended to treat reporting of less-lethal launchers as equal to the
deployment of all other firearms. Specifically, Use of Force reporting should include
less-lethal launcher deployments involving: (1) pointing at an individual, and/or (2)
launching a projectile(s). Reporting would be in line with firearm usage that includes
date, time, location, specific use, age, gender, and race of person(s) involved (see
attached Use of Force Report Template). Further, it is recommended that the Use of
Force quarterly reports to Council include a breakdown of where all firearms and less-
lethal launchers were deployed geographically by individual police area. For each police
area, the police department shall report the individual instances (not the number of
days) firearms and less-lethal launchers were used in order to align with reporting
requirements specified in the proposed Controlled Equipment Ordinance.

Policy 300 Use of Force Section 300.6 Reporting Requirements is pasted in part
below.

300.6.2 USE OF FORCE REPORTING LEVELS
Level 2
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(a) No suspect injury or complaint of continuing pain due to interaction with officer.

(b) Officer’'s use of force was limited to the following:
1. Firearm drawn from the holster or otherwise deployed during an interaction with
an individual, and/or pointed at an individual. For the purposes of this section,
“interaction” shall be defined as a situation in which an individual could reasonably
believe the deployment and/or pointing of a firearm could be an attempt to gain
compliance.

Definition #12: Long Range Acoustical Device (LRAD). It is recommended that the
LRAD be deleted from the proposed Controlled Equipment Ordinance because the
existing Berkeley Police Department Policy 707 specifies allowable uses of the LRAD,
none of which include the area denial non-verbal tones that the ordinance
contemplates. The policy further specifies, “Members of the Berkeley Police Department
shall not use either LRAD system as a weapon.”

Policy 707 Section 707.4 Use of the LRAD is specified below.

Law Enforcement agencies may use the LRAD to:

1. Communicate lifesaving information to residents during disasters
Communicate to large crowds during parades, festivals, concerts and sporting
events
Establish safety zones and humanely enforce perimeters
Control traffic congestion
Conduct Special Response Team operations
Broadcast a dispersal order
Communicate during hostage and barricaded subject situations
Serve high risk search warrants
Communicate to protesters
10 Communicate to persons threatening suicide who are in an inaccessible location
11.Conduct search and rescue operations

no

©oNO A ®

CURRENT SITUATION AND ITS EFFECTS

The proposed Controlled Equipment Ordinance provides an appropriate policy response
to public concerns related to police acquisition of militarized equipment. It is congruent
with President Obama’s Executive Order 13688 that sought to improve appropriate use
and acquisition of controlled equipment by state and local law enforcement agencies in
an effort to maximize the safety and security of communities being served.! In
particular, the ordinance establishes a worthwhile procedure for civilian and Council

1 See President Obama’s Executive Order 13688: Federal Support for Local Law Enforcement Equipment
Acquisition
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oversight of the Berkeley Police Department’s acquisition and use of specified
controlled equipment. The recommendations provided in this Supplemental 2 packet are
solely intended to reduce in three specific instances administratively burdensome
duplicative reporting and regulation.

BACKGROUND
Refer to Supplemental 1.

FISCAL IMPACTS
Refer to Supplemental 1.

ENVIRONMENTAL SUSTAINABILITY
Refer to Supplemental 1.

CONTACT PERSON
Councilmember Rashi Kesarwani, District 1 (510) 981-7110

Attachments:

(1) ORDINANCE ADDING A NEW CHAPTER 2.100 TO THE BERKELEY
MUNICIPAL CODE REGULATING POLICE ACQUISITION AND USE OF
CONTROLLED EQUIPMENT with proposed amendments herein

(2) Policy 300 Use of Force

(3) Use of Force Report Template

(4) Policy 707 Long Range Acoustical Device (LRAD)
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ORDINANCE NO. -N.S.
ADDING A NEW CHAPTER 2.100 TO THE BERKELEY MUNICIPAL CODE
REGULATING POLICE ACQUISITION AND USE OF CONTROLLED
EQUIPMENT

BE IT ORDAINED by the Council of the City of Berkeley as follows:
Section 1. The Berkeley Municipal Code Chapter 2.100 is amended to read as follows:

Chapter 2.100
POLICE EQUIPMENT AND COMMUNITY SAFETY ORDINANCE

Sections:

2.100.010 Name of Ordinance

2.100.020 Definitions

2.100.030 Controlled Equipment Use Policy Requirement
2.100.040 Acquisition and Use of Controlled Equipment
2.100.050 Reports on the Use of Controlled Equipment
2.100.060 Enforcement

2.100.070 Transparency

2.100.080 Whistleblower Protections

2.100.090 Severability

2.100.010 Name of Ordinance

(A) This Ordinance shall be known as the Police Equipment and Community Safety
Ordinance.

2.100.020 Definitions

(A) “Controlled Equipment” includes, but is not limited to, all of the following:

(1) Venhicles that are built or modified to provide ballistic protection to their occupants,
such as mine-resistant ambush protected (MRAP) vehicles or armored personnel

Carriers.

(a) Police versions of standard passenger vehicles are specifically excluded from this
Section.

(2) Multi-purpose wheeled vehicles that are: built to operate both on-road and off- road,
such as a high mobility multipurpose wheeled vehicle (HMMWYV), commonly referred to
as a Humvee, a two and one-half-ton truck, or a five-ton truck; or built or modified to use
a breaching or entry apparatus as an attachment.

(a) Unarmored all-terrain vehicles (ATVs) and motorized dirt bikes are specifically
excluded from this section.

(3) Tracked vehicles that are built or modified to provide ballistic protection to their



occupants and utilize a tracked system instead of wheels for forward motion.

(4) Aircraft, vessels, or vehicles of any kind, whether manned or unmanned, with
attached or mounted weapons.

(5) Breaching apparatus designed to provide rapid entry into a building or through a
secured doorway, including equipment that is mechanical, such as a battering ram, and
equipment that is ballistic, such as a slug, or equipment that is explosive in nature. Items
designed to remove a lock, such as bolt cutters, small gauge frangible rounds, or a
handheld ram, are excluded from this policy.

(6) Firearms of .50 caliber or greater.

(7) Ammunition of .50 caliber or greater.

(8) Specialized firearms_not in the possession of the Berkeley Police Department as of April
1, 2021, including-the-Colt-M4, and associated ammunition of less than

.50 caliber, except .223 or 5.56 caliber ammunition as defined in Sections 30510 and 30515
of the California Penal Code.

9) !
launehers-“Bbean bag,” rubber bullet, or specialty impact munition (SIM) weapons, and
equipment used to disperse chemical agents.

(10) Any knife designed to be attached to the muzzle of a rifle, shotgun, or long gun
for purposes of hand-to-hand combat.

(11) Explosives, pyrotechnics, such as “flashbang” grenades, and chemical weapons
such as “teargas,” CS gas, pepper spray, and “pepper balls”.”

(12) Batons 30 inches or longer in length.

(13) Active area denial weapons, such as the Taser Shockwave, microwave

weapons, and water cannons-and-the-Long-Range-Acoustic Device (LRAD).

(14) Any other equipment as determined by a majority of the City Council to require
additional oversight.

(B) "City" means any department, agency, bureau, and/or subordinate division of the
City of Berkeley.

(C) “Controlled Equipment Impact Statement” means a publicly released, written
document that includes, at a minimum, all of the following:

(1) Description: A description of each type of Controlled Equipment, the quantity sought,
its capabilities, expected lifespan, intended uses and effects, and how it works,
including product descriptions from the manufacturer of the Controlled Equipment.



(2) Purpose: The specific purpose or purposes that each type of Controlled Equipment
is intended to achieve.

(3) Fiscal Cost: The fiscal cost of each type of Controlled Equipment, including the initial
costs of obtaining the equipment, the costs of each proposed use, the costs of potential
adverse impacts, and the annual, ongoing costs of the equipment, including operating,
training, transportation, storage, maintenance, and upgrade costs.

(4) Impact: An assessment specifically identifying any potential impacts that the use of
Controlled Equipment might have on the welfare, safety, civil rights, and civil liberties of
the public.

(5) Mitigations: Specific, affirmative technical and procedural measures that will be
implemented to safeguard the public from such impacts.

(6) Alternatives: Alternative method or methods by which the Police Department can
accomplish the purposes for which the Controlled Equipment is proposed to be used,
and rationale for selection over alternative methods.

(7) Third Party Dependence: Whether use or maintenance of the Controlled Equipment
will require the engagement of third party service providers.

(D) Except as provided below, “Deployed” means to utilize or employ Controlled

Equipment for a deliberate purpose in the presence of members of the public, during
management or control of crowds, or to affect some response from the members of the
public during any operation or critical response. “Deployed” shall not mean an officer merely
wearing a piece of Controlled Equipment on their belt or elsewhere on their person.

(1) Batons 30 inches or longer in length shall only be deemed “deployed” when used for
management or control of crowds.

(E) "Exigent Circumstances" means a law enforcement agency's good faith belief that
an emergency involving the danger of, or imminent threat of death or serious physical
injury to any person requires the use of unapproved Controlled Equipment.

(F) “Police Accountability Board” means the body established by Charter Article XVIII.
The Police Review Commission, established by Ordinance No. 4,644-N.S., as
amended, shall serve any and all functions and duties set forth by this chapter before
and until they are transferred to the Police Accountability Board pursuant to Charter
Article XVIII.

2.100.030 Controlled Equipment Use Policy Requirement

Controlled Equipment requires a publicly available use policy that identifies the purpose,



any prohibited uses, training requirements, and any process required prior to use.
2.100.040 Acquisition and Use of Controlled Equipment.
(A) Restrictions Prior to Submission and Approval

(1) The Police Department shall not engage in any of the following activities regarding a
piece of Controlled Equipment before the Berkeley Police Accountability Board (“Police
Accountability Board”), or any successive agency, reviews and recommends, and the
City Council approves, a Controlled Equipment Impact Report and a Controlled
Equipment Use Policy for that equipment in compliance with this section.

(a) Requesting the transfer of Controlled Equipment pursuant to Section 2576a of Title
10 of the United States Code.

(b) Seeking funds for Controlled Equipment, including, but not limited to, applying for a
grant, soliciting or accepting private, local, state, or federal funds, in-kind donations, or
other donations or transfers.

(c) Acquiring Controlled Equipment either permanently or temporarily, including by
borrowing or leasing.

(d) Using any new Controlled Equipment for a purpose, in a manner, or by a person not
previously approved by the City Council pursuant to this Ordinance.

(e) Soliciting or responding to a proposal for, or entering into an agreement with, any
other person or entity to seek funds for, apply to receive, acquire, use, or collaborate in
the use of, Controlled Equipment.

(B) Submission to Police Accountability Board

(1) At least 15 days prior to any public meeting to consider the adoption of any
Controlled Equipment Use Policy or Controlled Equipment Impact Report, the Use
Policy and Impact report shall be published for public review.

(2) The final Controlled Equipment Impact Report and Controlled Equipment Use Policy
shall be made publicly available on the Department’s website for as long as the
Controlled Equipment is available for use.

(3) The Police Accountability Board shall consider Controlled Equipment Impact Reports
and Controlled Equipment Use Policies as an agenda item for review at an open
session of a meeting.

(C) Criteria for Police Accountability Board Recommendations
(1) The Police Accountability Board shall recommend approval of a request to fund,

acquire, or use Controlled Equipment pursuant to this chapter only if it determines all of
the following:



(a) The Controlled Equipment is needed and there is no practicably available alternative
equipment which is not Controlled Equipment that is sufficient for the purposes.

(b) The proposed Controlled Equipment Use Policy will safeguard the public’s welfare,
safety, civil rights, and civil liberties.

(c) The Controlled Equipment will not be used based on race, national origin, religion,
sexual orientation, gender, gender identity, political viewpoint, or disability, or
disproportionately impact any community or group.

(2) If the submitted Controlled Equipment Impact Report identifies a risk of potential
adverse effects on the public’s welfare, safety, civil rights, or civil liberties, the Police
Accountability Board’s recommendation for approval for the funding, acquisition, or use
of the Controlled Equipment shall not be deemed an acquiescence to those effects, but
instead an acknowledgment of the risk of those effects and the need for the Police
Department to take proactive steps to minimize those effects.

(D) Temporary Use in Exigent Circumstances

(1) Notwithstanding the provisions of this Chapter, the Police Department may borrow
and/or temporarily use Controlled Equipment in Exigent Circumstances without
following the requirements in Section 2.100.040. However, if the Department does so, it
must take all of the following actions:

(a) Provide written notice of that acquisition or use to the City Council within 30 days
following the commencement of such Exigent Circumstance, unless such information is
confidential or privileged under local, state or federal law;

(b) If it is anticipated that the use will continue beyond the Exigent Circumstance, submit
a proposed Controlled Equipment Impact Report and Controlled Equipment Use Policy,
as applicable, to the City Council within 90 days following the borrowing, acquisition or
temporary use, and receive approval, as applicable, from the City Council pursuant to
Section 2.100.040; and

(c) Include the Controlled Equipment in the Department’s next annual Controlled
Equipment Report.

(E) Police Accountability Board Review Required Before City Council Consideration of
Approval.

(1) The Police Accountability Board shall recommend that the City Council adopt,
modify, or reject the proposed Controlled Equipment Use Policy, and notify the Police
Department of its recommendations.

(2) The Police Accountability Board shall present its recommendations to City Council.
(3) Failure by the Police Accountability Board to make its recommendation on a

proposal within ninety (90) days, or thirty (30) days in instances where the proposal is
subject to a time-sensitive grant application, of submission shall enable City Staff to



proceed to the City Council for approval of the proposal.
(F) Police Accountability Board Review of Prior Recommendations

(1) The Police Accountability Board shall determine, as part of its annual Work Plan,
whether to include the review of any Controlled Equipment use policy in the coming
Year.

(2) A Police Accountability Board recommendation to City Council that a prior approval
be revoked shall be presented to Council. If City Council does not act on such a
recommendation within four (4) City Council meetings from when the item is first
scheduled, the Police Department shall cease its use of the Controlled Equipment.

(G) Review Process for Previously-Acquired Equipment

(1) The Police Department shall have one year from the date of passage of this
Ordinance to submit Controlled Equipment Use Policies and Controlled Equipment
Impact Statements for approval if the Department wishes to continue the use of
Controlled Equipment acquired prior to the passage of this Ordinance. If the Department
fails to do so, it must cease use of such equipment.

(2) To ensure that the review of previously-acquired Controlled Equipment is
appropriately prioritized, the Police Department shall provide a prioritized ranking of
such Controlled Equipment, and the Police Accountability Board shall consider this
ranking in determining the order in which to perform its review.

(H) City Council Approval Process

(1) After the Police Accountability Board review requirements have been met, the Police
Department shall schedule for City Council consideration the proposed Controlled
Equipment Impact Report and proposed Controlled Equipment Use Policy, and include
Police Accountability Board recommendations, at least fifteen (15) days prior to a public
Meeting.

(2) If the City Council does not approve such item within four (4) regular City Council
meetings from when the item is first scheduled, the Police Department shall cease its
use of the Controlled Equipment until such review and approval occurs.

2.100.050 Reports on the Use of Controlled Equipment.
(A) Annual Report on Controlled Equipment

(1) The Police Department shall submit a report on Controlled Equipment to the Police
Accountability Board within one year of approval, and annually thereafter for as long as
the Controlled Equipment is available for use. The report shall be provided no later than
March 15th of each year, unless the Police Accountability Board advises the Department
that an alternate date is preferred. The Department shall also make each annual report
publicly available on its website for as long as the Controlled Equipment is available for



use. The annual report shall, at a minimum, include the following information for the
immediately preceding calendar year:

(a) Production descriptions for Controlled Equipment and inventory numbers of each
product in the Police Department’s possession.

(b) A summary of how Controlled Equipment was used. For the purposes of annual
reports, “use” of equipment shall refer to equipment that is Deployed, not
to transfers of location or placement of equipment inside Department vehicles.

(c) If applicable, a breakdown of where Controlled Equipment was used geographically
by individual police area. For each police area, the Police Department shall report the
number of days instances Controlled Equipment was used and what percentage of those
daily reported uses were authorized by warrant and by non-warrant forms of court
Authorization.

(d) A summary of any complaints or concerns received concerning Controlled
Equipment.

(e) The results of any internal audits, any information about violations of Controlled
Equipment Use Policies, and any actions taken in response.

(B) Compliance or Revocation of Approval

(1) Within 60 days of the Police Department submitting an annual report, the Police
Accountability Board shall place the report as an agenda item for an open session of a
regular meeting. The Police Accountability Board shall determine, based on the report,
whether each piece of Controlled Equipment reported on has complied with the
standards for approval set forth in Section 2.100.040.

(2) If the Police Accountability Board determines that any Controlled Equipment has not
complied with the standards for approval set forth in Section 2.100.040, it shall either
recommend revocation of the authorization for that piece of Controlled Equipment or
modify the Controlled Equipment Use Policy in a manner that will resolve the lack of
compliance. Recommendations for revocations shall be forwarded to City Council in
accordance with the approval process in Section 2.100.040.

(3) After review by the Police Accountability Board, the Police Department shall submit
the annual report to City Council, indicating its approval or lack of compliance for each
piece of Controlled Equipment.

2.100.060 Enforcement.

(A) Remedies for Violations of this Ordinance

This Chapter does not provide a private right of action upon any person or entity to seek

injunctive relief against the City or any employee unless that person or entity has first
provided written notice to the City Manager by serving the City Clerk, regarding the



specific alleged violations of this Chapter. If a specific alleged violation is not remedied
within 90 days of that written notice, a person or entity may seek injunctive relief in a
court of competent jurisdiction. If the alleged violation is substantiated and subsequently
cured, a notice shall be posted in a conspicuous manner on the City's website that
describes, to the extent permissible by law, the corrective measures taken to address
the violation. If it is shown that the violation is the result of arbitrary or capricious action
by the City or an employee or agent thereof in his or her official capacity, the prevailing
complainant in an action for relief may collect from the City reasonable attorney’s fees in
an amount not to exceed $15,000 if they are personally obligated to pay such fees.

2.100.070 Transparency
(A) Disclosure Requirements

(2) It shall be unlawful for the City to enter into any Controlled Equipment-related
contract or other agreement that conflicts with the provisions of this Ordinance, and any
conflicting provisions in such future contracts or agreements, including but not limited to
non-disclosure agreements, shall be deemed void and legally unenforceable.

(2) To the extent permitted by law, the City shall publicly disclose all of its Controlled
Equipment-related contracts, including any and all related non-disclosure agreements, if
any, regardless of any contract terms to the contrary.

2.100.080 Whistleblower Protections.

All provisions of Berkeley's Protection of Whistleblowers Workplace Policy, as
promulgated by the City Manager on November 2, 2016, and including any updates or
replacements thereto, shall apply.

2.100.090 Severability

If any section, subsection, sentence, clause, phrase, or word of this Chapter, or any
application thereof to any person or circumstance, is held to be invalid or unconstitutional
by a decision of a court of competent jurisdiction, such decision shall not affect the validity
of the remaining portions or applications of this Chapter. The Council of the City of
Berkeley hereby declares that it would have passed this Chapter and each and every
section, subsection, sentence, clause, phrase, and word not declared invalid or
unconstitutional without regard to whether any other portion of this Chapter or application
thereof would be subsequently declared invalid or unconstitutional.

Section 2. Copies of this Ordinance shall be posted for two days prior to adoption in the
display case located near the walkway in front of the Maudelle Shirek Building, 2134
Martin Luther King Jr. Way. Within 15 days of adoption, copies of this Ordinance shall
be filed at each branch of the Berkeley Public Library and the title shall be published in
a newspaper of general circulation.



Berkeley Police Department

3 0 0 Law Enforcement Services Manual

Use of Force

300.1 SANCTITY OF LIFE

The Berkeley Police Department’s highest priority is safeguarding the life, dignity, and liberty of
all persons. Officers shall demonstrate this principle in their daily interactions with the community
they are sworn to protect and serve. The Department is committed to accomplishing this mission
with respect and minimal reliance on the use of force by using rapport-building communication,
crisis intervention, and de-escalation tactics before resorting to force. Officers must respect the
sanctity of all human life, act in all possible respects to preserve human life, do everything possible
to avoid unnecessary uses of force, and minimize the force that is used, while still protecting
themselves and the public.

300.1.1 PURPOSE AND SCOPE

This policy sets forth criteria governing the use of force. All officers are responsible for
knowing and complying with this policy and conducting themselves in a manner that reflects the
Berkeley Police Department's Use of Force Core Principles. Violations of this policy may result
in disciplinary action, including and up to termination, and may subject the officer to criminal
prosecution. Supervisors shall ensure that all personnel in their command know the content of
this policy and operate in compliance with it.

300.1.2 USE OF FORCE STANDARD

In dealing with suspects, officers shall use alternatives to physical force whenever reasonably
possible. In all cases where physical force is used, officers shall use a minimum amount of force
that is objectively reasonable, objectively necessary, and proportional to effectively and safely
resolve a conflict.

The United States Supreme Court in Graham v. Connor, 490 U.S. 386 (1989), held that, in order to
comply with the U.S. Constitution, an officer's use of force must be objectively reasonable under
the totality of circumstances known to the officer at the time. Additionally, Penal Code section
835(a) imposes further restrictions on an officer's use of force. But these standards merely set
the minimum standard for police conduct, below which an officer's conduct would be regarded
as unlawful.

In fulfilling this Department’s mission to safeguard the life, dignity, and liberty of officers themselves
and all members of the community they are sworn to protect and serve, this policy requires more
of our officers than simply not violating the law. As a result, this policy is more restrictive than the
minimum constitutional standard and state law in two important respects.

First, it imposes a higher duty upon officers to use a minimal amount of force objectively
necessary to safely achieve their legitimate law enforcement objective. And, second, this policy
imposes a stricter obligation on officers to exert only such force that is objectively proportionate
to the circumstances, requiring a consideration of the seriousness of the suspected offense, the
availability of de-escalation and other less aggressive techniques, and the risks of harm presented
to members of the public and to the officers involved.
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Published with permission by Berkeley Police Department



Berkeley Police Department

Law Enforcement Services Manual

Use of Force

Additionally, Penal Code section 835(a) imposes further restrictions on an officer’'s use of force.

300.1.3 CORE PRINCIPLES

A.DE-ESCALATION AND FORCE MINIMIZATION. Every officer’s goal, throughout an encounter
with a member of the public, shall be to de-escalate wherever possible and resolve the encounter
without resorting to the use of force. Wherever possible, officers shall employ de-escalation
techniques to increase the likelihood of voluntary compliance with law enforcement requests or
directives and, thereby, decrease the likelihood that a use of force will become necessary during
an incident. Further, in any encounters that do call for applying force, officers must always use a
minimal amount of force that is objectively reasonable and objectively necessary to safely achieve
their legitimate law enforcement objective.

B. PROPORTIONALITY. When determining the appropriate level of force, at all times officers
shall balance the severity of the offense committed and the level of resistance based on the totality
of the circumstances known to or perceived by the officer at the time. It is particularly important
that officers apply proportionality and critical decision making when encountering a subject who
is unarmed or armed with a weapon other than a firearm.

C. MINIMIZING THE USE OF DEADLY FORCE. Deadly force may only be used when it is
objectively reasonable that such action is immediately necessary to protect the officer or another
person from imminent danger of death or serious bodily harm. Officers shall not use deadly force
if it is objectively reasonable that alternative techniques will eliminate the imminent danger and
ultimately achieve the law enforcement purpose with less risk of harm to the officer or to other
persons

D. DUTY TO INTERCEDE. Whenever possible, officers shall intervene when they know or have
reason to know that another officer is about to use, or is using, unnecessary force. Officers shall
promptly report any use of unnecessary force and the efforts made to intervene to a supervisor.

E. VULNERABLE POPULATIONS. Officers should be particularly sensitive when considering the
use of force against vulnerable populations, including children, elderly persons, pregnant women,
people with physical and mental disabilities, and people with limited English proficiency.

F. FOSTER STRONG COMMUNITY RELATIONSHIPS. The Berkeley Police Department
understands that uses of force, even if lawful and proper, can have a damaging effect on the
public's perception of the Department and the Department's relationship with the community. The
Department is committed to fostering strong community relations by building on its historic tradition
of progressive policing, ensuring accountability and transparency, and striving to increase trust
with our community.

G. FAIR AND UNBIASED POLICING. Members of the Berkeley Police Department shall carry
out their duties, including the use of force, in a manner that is fair and unbiased, in accordance
with Policy 401, Fair and Impartial Policing.

300.1.4 DEFINITIONS
Definitions related to this policy include:
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Minimal amount necessary — The least amount of force within a range that is objectively
reasonable and objectively necessary to safely effect an arrest or achieve some other legitimate
law enforcement purpose.

Deadly force - Any use of force that creates a substantial risk of causing death or serious bodily
injury, including, but not limited to, the discharge of a firearm.

Feasible - Reasonably capable of being done or carried out under the circumstances to
successfully achieve the arrest or lawful objective without increasing risk to the officer or another
person.

Force - The application of physical techniques or tactics, chemical agents or weapons to another
person. It is not a use of force when a person allows themselves to be searched, escorted,
handcuffed or restrained.

Less-Than-Lethal Force — Any use of force which, due to possible physiological effects of
application, presents less potential for causing death or serious injury than conventional lethal
force options. Less-than-lethal force options include, but are not limited to, a specialized launcher,
or other authorized device that can discharge, fire, launch or otherwise propel single or multiple
flexible or non-flexible projectiles designed to cause physiological effects consistent with blunt
force impact.

Non-Lethal Force — Any use of force other than lethal force or less-than lethal force.
Compliant Suspect — Cooperative and/or responsive to lawful commands.

Passive Resistance - When an individual does not follow the lawful verbal commands of a police
officer, but does not physically resist in any way.

Examples: A person who goes completely limp, sits down and refuses to stand or walk, or who
may stand with arms at their sides without attempting to strike at or physically resist officers.

Active Resistance - An individual who is uncooperative and fails to comply with the lawful
verbal commands of a police officer, and attempts to avoid physical control and/or arrest by
physically struggling to free oneself from being restrained. The individual may also use verbal non-
compliance (refusing a lawful order or direction).

Examples: A person who attempts to avoid physical control and/or arrest by pulling or pushing
away from the officer, tensing arm or muscles, hiding from the officer, and/or fleeing.

Combative Resistance - An individual not only resists the officer, but poses a threat of harm to
the officer or others, in an aggressive manner that may cause physical injury.

Examples: A person who violently attempts to or attacks an officer. This action is sometimes
preceded by “pre-assault” cues such as taking a threatening stance (clenching fists, facial
expressions, threats, etc.) and verbal non-compliance.
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Control Hold - Any Department approved hold, designed to allow an officer to control the
movement of a subject (e.g., twist lock, rear wrist lock, finger lock, etc.). A control hold can be
applied without implementing pain.

Pain Compliance Technique - Involves either the manipulation of a person’s joints or activating
certain pressure points intended to create sufficient pain for the purpose of motivating a person
to comply with verbal commands (examples of pressure points include buccal nerve, gum nerve,
sternum rub).

Control Techniques — Personal Impact Weapons and Take Downs.

Personal Body Weapons - An officer's use of his/her body part, including but not limited to hand,
foot, knee, elbow, shoulder, hip, arm, leg or head by means of kinetic energy transfer (impact)
to gain control of a subject.

Blue Team (BT) — Computer software that allows officers to enter use of force and other incidents
from a Department computer.

Concealment - Anything which conceals a person from view.

Cover - Anything which provides protection from bullets or other projectiles fired or thrown. Cover
is subjective and its effectiveness depends upon the threat’s ballistic capability (handgun, rifle,
etc.).

Blocking - The positioning of a police vehicle in the path of an occupied subject vehicle where
contact between the vehicles is not anticipated or is anticipated to be minimal.

Ramming - The use of a vehicle to intentionally hit another vehicle

Serious bodily injury - A bodily injury that creates a substantial risk of death, causes serious,
permanent disfigurement or results in a prolonged loss or impairment of the functioning of any
bodily member or organ

Officer (or) Police Officer - Any sworn peace officer.

Authorized Employee - Any non-sworn employee who has received defensive tactics training
and has been authorized by the Chief of Police to use non-lethal force.

Employee - Any non-sworn employee of the Berkeley Police Department, including those
deemed “authorized employees.”

Objectively Reasonable — “Objectively reasonable” means an officer's conduct will be evaluated
through the eyes of the hypothetically reasonable officer standing in the shoes of the
involved officer.

Totality of the circumstances — All facts known to the officer at the time, including the conduct
of the officer and the subject leading up to the use of force.

Copyright Lexipol, LLC 2021/03/09, All Rights Reserved. Use of Force - 4
Published with permission by Berkeley Police Department



Berkeley Police Department

Law Enforcement Services Manual

Use of Force

300.2 DUTY TO INTERCEDE AND DUTY TO REPORT

Any officer who observes another officer or member of the Berkeley Police Department using
force that is clearly in violation of this policy shall immediately take reasonable action to attempt
to mitigate such use of force. This may include verbal intervention or, when in a position to do so,
physical intervention. Further, any officer who learns of a potentially unauthorized use of force,
even if the officer did not witness it personally, shall promptly report this information to an on-duty
sergeant or a command officer at the first opportunity.

Any officer who observes an employee or member of a different law enforcement agency use
force that exceeds the degree of force permitted by law shall promptly report these observations
to an on-duty sergeant or a command officer at the first opportunity.

300.3 USE OF FORCE TO EFFECT AN ARREST

Any peace officer may use objectively reasonable, objectively necessary, and proportional force
to effect an arrest, to prevent escape, or to overcome resistance. A peace officer who makes or
attempts to make an arrest need not retreat or desist from his/her efforts by reason of resistance
or threatened resistance on the part of the person being arrested; nor shall an officer be deemed
the aggressor or lose his/her right to self-defense by the use of reasonable force to effect the
arrest, prevent escape, or to overcome resistance. For the purpose of this policy, "retreat" does
not mean tactical repositioning or other de-escalation tactics.

300.3.1 FACTORS USED TO DETERMINE THE REASONABLENESS, NECESSITY, AND
PROPORTIONALITY OF FORCE

When determining whether to apply force and evaluating whether an officer has used reasonable,
objectively necessary, and proportional force, a number of factors should be taken into
consideration, as time and circumstances permit. These factors include but are not limited to:

(@) The apparent immediacy and severity of the threat to officers or others.

(b)  The conduct of the individual being confronted, as reasonably perceived by the officer
at the time.

(c) Officer/subject factors (age, size, relative strength, skill level, injuries sustained, level
of exhaustion or fatigue, the number of officers available vs. subjects).

(d) The conduct of the involved officer.

(e) The effects of drugs or alcohol.

(f) ~ The individual's apparent mental state or capacity.

(g) The individual's apparent ability to understand and comply with officer commands.
(h)  Proximity of weapons or dangerous improvised devices.

(i)  The degree to which the subject has been effectively restrained and his/her ability to
resist despite being restrained.

(J). The availability of other reasonable and feasible options and their possible
effectiveness.
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(k) Seriousness of the suspected offense or reason for contact with the individual.
() Training and experience of the officer.
(m) Potential for injury to officers, suspects, bystanders, and others.

(n)  Whether the person appears to be resisting, attempting to evade arrest by flight, or
is attacking the officer.

(o) The risk and reasonably foreseeable consequences of escape.

(p) The apparent need for immediate control of the subject or a prompt resolution of the
situation.

() Whether the conduct of the individual being confronted no longer reasonably appears
to pose an imminent threat to the officer or others.

(r)  Prior contacts with the subject or awareness of any propensity for violence.
(s) Any other exigent circumstances.

The level of resistance that an officer encounters is a key factor in determining the proportionate
amount of force. It is not possible to determine ahead of time what the proportionate level
of force is for every possible situation that officers may face. Nevertheless, one of the key
factors in determining what level of force is objectively reasonable, objectively necessary, and
proportionate in a given situation is the level of resistance that an officer encounters. In general,
the less resistance an officer faces, the less force the officer should use. The types of resistance
officers may encounter fall along a continuum, from a cooperative person to an active assailant.
Consistent with training, the following general rules apply when officers are exercising judgment
in determining what level of force is necessary and proportionate:

. Compliant — In general, when dealing with a compliant person, officers may rely on
police presence and/or verbal control techniques, but should not use greater force.

. Passive resistance — In general, when dealing with a suspect involved in passive
resistance, officers may rely on police presence, verbal control techniques, or control
holds, but should not use greater force.

. Active resistance — In general, in dealing with a suspect involved in active resistance,
in addition to the options available for passive resistance, officers may rely on pain
compliance techniques or takedowns, but should not use greater force.

. Combative resistance — In general, in dealing with a suspect involved in combative
resistance, officers have all use-of-force options available to them, but deadly force
shall only be used in compliance with this policy as described in Section 300.4.

300.3.2 USE OF FORCE CONTINUUM

The Department uses a “use of force continuum” that refers to the concept that there are
reasonable responses for every threat an officer faces in a hostile situation. The force utilized
need not be sequential (e.g., gradual or preceded by attempts at lower levels of force) if those
lower levels are not appropriate. All Uses of Force must be objectively reasonable, objectively
necessary, and proportional, based on a totality of the circumstances. All progressions must rest
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on the premise that officers shall escalate and de-escalate their level of force in response to the
subject's actions.

Continuum of Force

. Officer Presence — No force is used. Considered the best way to resolve a
situation.

° The mere presence of a law enforcement officer works to deter crime or diffuse
a situation.

° Officers' attitudes are professional and nonthreatening.
. Verbalization — Force is not physical.

° Officers issue calm, nonthreatening commands, such as "Let me see your
identification and registration.”

° Officers may increase their volume and shorten commands in an attempt to gain
compliance. Short commands might include "Stop," or "Don't move."

. Weaponless defense — Officers use bodily force to gain control of a situation.

° Pain Compliance and control holds.Officers use grabs, holds and joint locks to
restrain an individual.

° Personal body weapons.Officers may use punches and kKicks to restrain an
individual.

. Less-Lethal Force Methods — Officers use less-lethal technologies to gain
control of a situation.

° Blunt impact.Officers may use a baton or projectile to immobilize a combative
person.

° Chemical. Officers may use chemical sprays or projectiles embedded with
chemicals to restrain an individual (e.g., pepper spray).

. Lethal Force — Officers may use lethal weapons only in compliance with Section
300.4.

300.3.3 USE OF FORCE TO SEIZE EVIDENCE

In general, officers may use reasonable force to lawfully seize evidence and to prevent the
destruction of evidence. However, officers are discouraged from using force solely to prevent
a person from swallowing evidence or contraband. In the instance when force is used, officers
should not intentionally use any technique that restricts blood flow to the head, restricts respiration
or which creates a reasonable likelihood that blood flow to the head or respiration would be
restricted. Officers are encouraged to use techniques and methods taught by the Berkeley Police
Department for this specific purpose.

300.3.4 DE-ESCALATION TACTICS
De-escalation tactics and techniques are actions used by officers which seek to minimize the
need to use force during an incident. Such tactics and techniques may increase the likelihood of
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voluntary compliance when employed and shall be used when it is safe to do so, De-escalation
tactics emphasize slowing an incident down to allow time, distance and flexibility for the situation to
resolve. Officers shall continually assess the dynamics of a situation, and modulate their response
and actions appropriately. Officers may be justified in using force at one moment, but not justified
in using force the next moment due to a change in dynamics.

The application of these tactics is intended to increase the potential for resolution with a minimal
reliance on the use of force, or without using force at all.

If immediate action is not necessary, an officer(s) shall attempt to use verbal de-escalation
techniques. When available and when practicable, a Crisis Intervention Team (CIT) officer, crisis
negotiator, or Berkeley Mental Health Mobile Crisis Team member shall be called upon as a
resource.

Officers shall gather information about the incident, assess the risks, assemble resources, attempt
to slow momentum and communicate and coordinate a response. In their interaction with subjects,
officers should use advisements, warnings, verbal persuasion and other tactics and alternatives
to any levels of force. Officers should move to a position that is tactically more secure or allows
them greater distance to consider or deploy a greater variety of force options.

(a) De-escalation techniqgues may include verbal persuasion, warnings and tactical de-
escalation techniques, such as: slowing down the pace of an incident; “waiting out”
subjects; creating distance (and thus the reactionary gap) between the officer and the
threat; and requesting additional resources (e.g., specialized units, mental health care
providers, negotiators, etc.) to resolve the incident.

(b) Officers should recognize that they may withdraw to a position that is tactically
advantageous or allows them greater distance to de-escalate a situation.

(c) Officers should consider a variety of options, including lesser force or no force options.

(d) Officers should attempt to understand and consider possible reasons why a subject
may be noncompliant or resisting arrest.

(e) A subject may not be capable of understanding the situation because of a medical
condition; mental, physical, or hearing impairment; language barrier; drug interaction;
or emotional crisis, and have no criminal intent. These situations may not make
the subject any less dangerous, but understanding a subject’s situation may enable
officers to calm the subject and allow officers to use de-escalation techniques while
maintaining public and officer safety.

(f)  Officers should continue de-escalation techniques, when feasible and appropriate,
and take as much time as reasonably necessary to resolve the incident, in effort to
avoid and/or minimize the use of force.

(@) When an officer recognizes that mental illness, post-traumatic stress disorder, alcohol
and/or drug addictions, or other health issues are causing an individual to behave
erratically, the officer shall, when feasible and appropriate, try to de-escalate the
situation using de-escalation and/or crisis Intervention techniques.
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(h)  Establishing communication with non-compliant subjects is often most effective when
officers establish rapport, use the proper voice intonation, ask questions and provide
advice to defuse conflict and achieve voluntary compliance before resorting to force
options.

(i)  The officer's physical actions may also de-escalate a potentially volatile/violent
situation; e.g., exhibiting relaxed body language.

When time and circumstances allow, officers shall consider the following tactical principles:

(a) Make a tactical approach to the scene.

(b)  Maintain a safe distance.

(c) Use available cover or concealment and identify escape routes.
(d) Stage Berkeley Fire Department.

(e) Control vehicle and pedestrian traffic.

(f)  Establish communication, preferably with one officer.

(g) Create an emergency plan and a deliberate plan with contingencies.

(h) The officer's physical actions may also de-escalate a potentially volatile/violent
situation; e.g., exhibiting relaxed body language.

300.3.5 PAIN COMPLIANCE TECHNIQUES

Pain compliance techniques may be effective in controlling a physically or actively resisting
individual. Officers may only apply those pain compliance techniques for which they have
successfully completed department-approved training. Officers utilizing any pain compliance
technique should consider:

(@) The degree to which the application of the technique may be controlled given the level
of resistance.

(b)  Whether the person can comply with the direction or orders of the officer.
(c) Whether the person has been given sufficient opportunity to comply.

The purpose of pain compliance is to direct a person's actions. The application of any pain
compliance technigue shall be discontinued once the officer determines that compliance has been
achieved.

300.3.6 USE OF NON-LETHAL FORCE

When lethal force and less-than-lethal force are not authorized, officers and authorized employees
may use objectively reasonable, objectively necessary, and proportional approved non-lethal force
techniques and weapons in the following circumstances:

(@) To protect themselves or another person from physical injury;
(b)  To restrain or subdue a resistant individual; or
(c) To bring an unlawful situation safely and effectively under control.
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300.3.7 RESTRAINT AND CONTROL DEVICES

Restraint and control devices shall not be used to punish, to display authority or as a show of
force. Handcuffs, body wraps and spit hoods shall only be used consistent with Policy 302. Batons,
approved less-lethal projectiles, and approved chemical agents shall only be used consistent with
Policy 303. As per City Council resolution (June 9, 2020), the use of tear gas by employees
of the Berkeley Police Department, or any outside department or agency called to respond to
mutual aid in Berkeley, is prohibited. Pepper spray or smoke for crowd control by employees of
the Berkeley Police Department, or any outside department or agency called to respond to mutual
aid in Berkeley, is prohibited during the COVID-19 pandemic, or until such time as the City Council
removes the prohibition.

300.3.8 CHOKEHOLD PROHIBITION

The use of a Carotid Restraint Hold is prohibited. Carotid Restraint Hold: Council Resolution No.
52,605 - N.S., February 14, 1985, “Prohibiting use of ‘chokehold’ for law enforcement purposes in
the City of Berkeley” states: “Be it resolved by the Council of the City of Berkeley as follows: That
the chokehold, including but not limited to the carotid restraint and the bar-arm hold, is hereby
banned from use for law enforcement purposes in the City of Berkeley.”

The term bar-arm refers to a variety of techniques. The use of any chokehold is strictly prohibited.
A chokehold is any hold or contact with the neck — including a carotid restraint -- that may inhibit
breathing by compression of the airway in the neck, may inhibit blood flow by compression of
the blood vessels in the neck, or that applies pressure to the front, side, or back of the neck. As
defined in the City Council Resolution, “bar-arm hold” refers to use of the forearm to exert pressure
against the front of the neck. However, other types of arm hold techniques (e.g., those that involve
control of the arm, wrist or elbow) remain authorized.

300.4 USE OF DEADLY FORCE

An officer's use of deadly force is justified only when it is objectively reasonable, based on the
totality of the circumstances, that such force is objectively necessary to, 1) defend against an
imminent threat of death or serious bodily injury to the officer or another or 2) apprehend a
suspected fleeing person for any felony that threatened or resulted in death or serious bodily injury,
provided that it is objectively reasonable that the person will cause imminent death or serious
bodily injury to another unless immediately apprehended.

Where feasible, the officer shall, prior to the use of deadly force, make reasonable efforts to identify
themselves as a peace officer and to warn that deadly force may be used, unless it is objectively
reasonable that the person is aware of those facts.

An officer shall not use deadly force against another person if it reasonably appears that doing so
would unnecessarily endanger innocent people.

Lethal force is prohibited when its sole purpose is to effect an arrest, overcome resistance or
prevent a subject from escaping when the subject does not present an immediate danger of death
or serious bodily injury. Lethal force is also prohibited solely to prevent property damage or prevent
the destruction of evidence.
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An “imminent” threat of death or serious bodily injury exists when, based on the totality of
the circumstances, it is objectively reasonable to believe that a person has the present ability,
opportunity, and apparent intent to immediately cause death or serious bodily injury to the officer
or another person. An officer's subjective fear of future harm alone is insufficient as an imminent
threat. An imminent threat is one that from appearances is reasonably believed to require
instant attention.

300.4.1 DRAWING AND POINTING FIREARMS

Given that individuals may perceive the display of a firearm as a potential application of
force, officers should carefully evaluate each tactical situation and use sound discretion when
drawing a firearm in public by considering the following guidelines:

(a) If the officer does not initially perceive a threat but it is objectively reasonable that the
potential for such threat exists, firearms should generally be kept in the low-ready or
other position not directed toward an individual.

(b) If it is objectively reasonable that a significant threat exists based on the totality
of circumstances presented at the time (e.g., high-risk stop, tactical entry, armed
encounter), firearms may be directed toward said threat until the officer no longer
perceives such threat.

Once it is reasonably safe to do so, officers should carefully secure all firearms.

300.4.2 DIRECTED FIRE
Officers may use controlled gunfire that is directed at the suspect, reducing the suspect’s ability
to return fire while a group or individual movement is conducted, such as in a rescue operation.

Officers may only employ this tactic when dealing with a suspect who poses an immediate and
ongoing lethal threat and only under circumstances where the use of deadly force is legally
justified. Target acquisition and communication are key elements in the successful use of this
tactic. Officers remain accountable for every round fired under these circumstances. Officers must
consider their surroundings and potential risks to bystanders, to the extent reasonable under the
circumstances, before discharging a firearm.

300.4.3 SHOOTING AT OR FROM MOVING VEHICLES
Absent exigent circumstances, officers shall not discharge firearms from a moving vehicle.

Firearms shall not be discharged at a stationary or moving vehicle, the occupants of a vehicle, or
the tires of a vehicle unless a person in the vehicle is imminently threatening an officer or another
person present with deadly force. The moving vehicle alone does not presumptively constitute a
threat that justifies the use of deadly force.

Officers shall not move into, remain, or otherwise position themselves in the path of a vehicle in
an effort to detain or apprehend the occupants. Any officer in the path of a moving vehicle shall
immediately attempt to move to a position of safety rather than discharging a firearm at the vehicle
or any of the occupants.

Copyright Lexipol, LLC 2021/03/09, All Rights Reserved. Use of Force - 11
Published with permission by Berkeley Police Department



Berkeley Police Department

Law Enforcement Services Manual

Use of Force

Because this policy may not cover every situation that may arise, a deviation from this policy
may be objectively reasonable and objectively necessary depending on the totality of the
circumstances. A deviation from this policy would, for instance, be justified if the officer used a
firearm in an attempt to stop an imminent vehicle attack on a crowd or a mass casualty terrorist
event.

Factors that may be used to evaluate the reasonableness of the use of a firearm against a vehicle
include:

(@) The availability and use of cover, distance and/or tactical relocation

(b) Incident command and personnel placement

(c) Tactical approach

(d) Regard for viable target acquisition and background including location, other traffic,

the presence of innocent persons, and police officers.

300.5 USE OF VEHICLES

Officers shall not use police vehicles to ram or block other vehicles, persons, or moving objects in a
manner that reasonably appears to constitute the use of lethal force, except under circumstances
outlined in section 300.4 and in Policy V-6 that covers vehicle operations.

The Vehicle Containment Technique (VCT) is the positioning of a police vehicle in the path of
a suspect vehicle where contact between the vehicles is not anticipated or is anticipated to be
minimal. VCT shall only to be used on vehicles that are either stationary or moving at a slow speed.
This technique is designed to contain a suspect vehicle to a single stationary location, thereby
preventing a pursuit from initiating, or a potentially violent situation (e.g. a hostage situation or
person barricaded inside a vehicle) from becoming mobile.

When properly utilized, the VCT can give officers time, distance, and cover in order to safely and
effectively resolve a situation.

300.6 REPORTING REQUIREMENTS

All uses of force shall be documented promptly, completely and accurately in an appropriate report,
depending on the nature of the incident and the level of force used. The officer should articulate
the factors perceived and why they believed the use of force was objectively reasonable and
objectively necessary under the circumstances. Whenever an officer or employee uses Oleoresin
Capsicum (pepper spray) they must also complete a “Use of Pepper Spray Report.” Whenever
an officer or employee use body wrap or spit hood restraint devices they must also complete a
“Use of Restraint Device Report” and document, review and report such uses in accordance with
section 300.11.

Upon receiving notification of a use of force, an uninvolved supervisor, when feasible, shall
determine the level of force reporting level, investigation, documentation and review requirements.
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300.6.1 SUPERVISOR RESPONSIBILITY
A supervisor should respond to any reported use of force, if reasonably available. The
responding supervisor is expected to:

(a) Obtain the basic facts from the involved officers. Absent an allegation of misconduct
or excessive force, this will be considered a routine contact in the normal course of
duties.

(b) Ensure that any injured parties are examined and treated.

(c) Once any initial medical assessment has been completed or first aid has been
rendered, ensure that photographs have been taken of any areas involving visible
injury or complaint of pain, as well as overall photographs of uninjured areas. These
photographs should be retained until all potential for civil litigation has expired.

(d) Identify any witnesses not already included in related reports.
(e) Review and approve all related reports.
(f)  Review body worn camera footage related to the incident.

In the event that a supervisor is unable to respond to the scene of an incident involving the reported
application of force, the supervisor is still expected to complete as many of the above items as
circumstances permit.

300.6.2 USE OF FORCE REPORTING LEVELS
Level 1

The officer used any of the following, and the circumstances of the application would lead
an objectively reasonable officer to conclude that the subject did not experience more than
momentary discomfort:

1. Control holds/ pain compliance techniques
2. Leverage

3. Grab

4. Bodyweight

5. The officer lowered the subject to a seated position or to the ground while partially or
completely supporting the person’s bodyweight.

6. Takedown

If the incident fits the parameters for a Level 1 incident, the supervisor will enter all applicable data
into the Blue Team template with a brief summary.

Level 2

(@) No suspect injury or complaint of continuing pain due to interaction with officer.
(b) Officer's use of force was limited to the following:
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1. Firearm drawn from the holster or otherwise deployed during an interaction with an
individual, and/or pointed at an individual. For the purposes of this section, "interaction”
shall be defined as a situation in which an individual could reasonably believe the
deployment and/or pointing of a firearm could be an attempt to gain compliance.

2. Control hold, pressure point, leverage, grab, takedown, and/or bodyweight, and the
application would lead a reasonably objective officer to conclude that the individual may
have experienced more than momentary discomfort.

An uninvolved supervisor, when feasible, will respond to the scene and conduct a Use of Force
Investigation, ensuring that statements are taken from the suspect and witnesses, and that photos
are taken of all involved parties. If the incident fits the parameters for a Level 2 incident, the
supervisor will enter all applicable data into the Blue Team template with a brief summary.

Level 3

(@) Suspect has sustained an injury or complains of injury or continuing pain due to
interaction with the officer.

(b)  Would have otherwise been classified as a Level 2, except officer body worn camera
was not activated in a timely manner, prior to the enforcement contact, per policy.

(c) The officer used any of the following force options:

1. Chemical Agents/Munitions
2. Impact Weapon Strikes
3. Personal Body Weapons

An uninvolved supervisor, when practical, will respond to the scene and conduct a Use of Force
Investigation, ensuring that statements are taken from the suspect and witnesses. If the incident
fits the parameters for a Level 3 incident, the supervisor will enter all applicable data into the Blue
Team template.

The supervisor will also complete a Use of Force Investigation Report narrative in Blue Team for
review through the Use of Force Review process. Suspect and witness statements from the crime
report will be attached to the use of force investigation.

Level 4

Any incident involving deadly force or any force likely to cause death or serious bodily injury will
be investigated under the protocols outlined in Policy P-12.

300.6.3 EMPLOYEE USE OF FORCE

When any Berkeley Police Department employee has engaged in a use of force as defined in
this policy, the use of force must be reported to a Berkeley Police supervisor and investigated in
accordance with this policy.
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(@) Inthe event a use of force as described as Level 1, Level 2, or Level 3 occurs during
an unusual occurrence as described in General Order U-4, the officer shall prepare a
supplemental report as soon as practical following the incident.

(b) Each officer shall include in the report, to the extent possible, specific information
regarding each use of force, e.g. the reason for the use of force, location, description
of the individual(s) upon whom force was used, type of force used, etc.

300.6.4 PUBLIC RECORDS
Records related to use of force incidents shall be retained and disclosed in compliance

with California Penal Code section 832.7, California Government Code section 6254(f), and
Department Policy R-23.

300.7 MEDICAL CONSIDERATION

When an officer or employee uses force that results in injury, or when a subject complains that
an injury has been inflicted, theofficersor employee shall promptly provide, if trained, or otherwise
promptly procure medical assistance when reasonable and safe to do so in order to ensure that
the subject receives appropriate medical care.

The on-scene supervisor or, if the on-scene supervisor is not available, the primary handling officer
shall ensure that any person providing medical care or receiving custody of a person following
any use of force is informed that the person was subjected to force.

Persons who exhibit extreme agitation, violent irrational behavior accompanied by profuse
sweating, extraordinary strength beyond their physical characteristics and imperviousness to pain
(sometimes called “excited delirium”), or who require a protracted physical encounter with multiple
officers to be brought under control, may be at an increased risk of sudden death. Calls involving
these persons should be considered medical emergencies. Officers who reasonably suspect a
medical emergency should request medical assistance as soon as practicable and have medical
personnel stage away if appropriate.

300.8 USE OF FORCE ADMINISTRATIVE REVIEW
The Division Captain shall review the Use of Force Report (and when applicable, Use of Pepper
Spray Report or Use of Restraint Device Report) and route the report to the Chief of Police with
a recommendation of findings. The Chief of Police may convene a Review Board as outlined in
Policy 301 instead of utilizing Division Captain Review.

The Chief of Police shall make a finding that the use of force was either within policy or initiate
additional administrative review/investigation as may be appropriate.

Any determination concerning the propriety of force used shall be based on the facts and
information available to the officer at the time the force was employed, and not upon information
gained after the fact.

All Use of Force Reports shall be reviewed to determine whether Departmental use of force
regulations, policies, or procedures were: 1) violated or followed; 2) clearly understood, effective,
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and relevant to the situation; 3) require further investigation; and/or, 4) require revision or additional
training.

Use of Force Reports shall be held in file for at least five (5) years

300.9 WATCH COMMANDER RESPONSIBILITY
The Watch Commander shall review each use of force by any personnel within his/her command
to ensure compliance with this policy.

300.10 TRAINING
Officers, investigators, and supervisors will receive periodic training on this policy and demonstrate
their knowledge and understanding.

Subject to available resources, the Personnel and Training Sergeant should ensure that officers
receive periodic training on de-escalation tactics, including alternatives to force.

Training should also include:

(@) Guidelines regarding vulnerable populations, including but not limited to children,
elderly persons, pregnant individuals, and individuals with physical, mental, and
developmental disabilities.

(b)  Training courses required by and consistent with POST guidelines set forth in Penal
Code § 13519.10.

300.11 USE OF FORCE ANALYSIS

The Professional Standards Division Captain or his or her designee shall prepare a comprehensive
analysis report on use of force incidents. The report shall not contain the names of officers,
suspects or case numbers, and should include but not be limited to:

(@) An analysis of use of force incidents with demographic details of the individual
impacted including, but not limited to race, gender and age.

(b) All types of force as delineated in Levels 1, 2, 3 and 4 in Section 300.6.(2)
(c) The identification of any trends in the use of force by members.

(d) Training needs recommendations.

(e) Equipment needs recommendations.

(f)  Policy revisions recommendations.

300.11.1 REPORTING FREQUENCY
(@) On a quarterly basis via the City’s Open Data Portal website;
(b)  On a quarterly basis to the Police Review Commission; and

(c) On ayearly basis as part of the Police Department’s Annual Crime Report to Council
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300.12 CIVILIAN COMPLAINTS

Complaints by members of the public related to this policy may be filed with the Berkeley
Police Department Internal Affairs Bureau (IAB) and/or the Police Review Commission
(PRC). Complaints will be investigated in compliance with the respective applicable procedures
of the IAB and the PRC.

300.13 POLICY REVIEW AND UPDATES
This policy shall be regularly reviewed and updated to reflect developing practices and procedures.

At least annually, the Berkeley Police Department and the Police Review Commission shall
convene to review and update the Use of Force Policy to reflect developing practices and
procedures per SB 230.
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Print

Incident Details

Date Received Date of Occurrence Time of Occurrence
04/15/2021 04/01/2021 01:23

Record ID Number Case # File #

1206 2021-0001234

Date/Time Entered Entered By

03/08/2021 09:20 Police Sergeant Rashawn Cummings

Incident Summary

This Use of Force reported was created for demonstration purposes. A summary of the incident would appear here.

Incident Location

Addresses
Latitude, Longitude = [37.86961,-122.27337]
2100 Martin Luther King Jr Way, Berkeley, CA, 94704

- Location of Occurrence: Beat 01

Use of Force Details

Reason For Using Force Service Being Rendered More Than 1 Citizen Involved
Assault on Officer CFS No

Weather Condition Light Condition Distance to Citizen

Clear Dark 1 feet to 3 feet

Citizen Injured Citizen Hospitalized Citizen Arrested

Yes No Yes

Citizen Build Citizen Height Citizen Influence Assessment
Large 6'1"t0 6'3"

Employee(s) Injured

Yes

Crisis Details

Nature of Crisis
» Unknown
Crisis Behaviors

Employee(s) Taken to Hospital

No

+ Disorganized speech / communication

+ Belligerant / uncooperative behavior
« Bizarre, unusual behavior
+ Disorderly / disruptive behavior
Force/Violence
« Citizen brandished knife
Techniques
* Wrap
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+ Spit Hood

+ At least one attending officer was CIT certified

« Certified crisis intervention officer arrived on-scene
+ Handcuffs

Final Disposition

« Arrested

* Resources offered / declined

+ MCT (Mobile crisis team)

Reporting/Involved Citizen

John Doe
Date of Birth: 02/02/1987 Race: White Ethnicity: Unknown Gender: Male

Addresses
, Berkeley, CA, 94702

Phone Numbers [None Entered)]
Role: Arrested

Additional Snapshot Data

Homeless at time of involvement Perceived Limited English Primary Language
Unk No [None Entered]
Sexual Orientation Gender Expression Experiencing Mental Crisis (Officer Assessment)
Unknown Unknown Unk
Experiencing Mental Crisis (Self Reported) Armed at Time of Incident
No Yes
Type of Resistance Citizen Used Against Employee
* Fleeing
+ Combative
Injuries Sustained By Citizen
Injury Region Injury Location
Minor 3 1
FRONT

. -‘
Charges Against Citizen

+ Felony
+ Misdemeanor
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Incident Employees

Police Sergeant Rashawn Cummings - 07407

Assignment at time of incident: Police Sergeant Office Of The Chief/Internal Affairs/ Video Footage: BWC

Role: Primary Assigned Unit

Force used by this Employee against Citizen
+ Control Hold - Force Effective: Yes

Less lethal force used by this Employee against Citizen

Force Used Force Effective Region

Control Hold Yes 3

BACK

2
EL
[ |
-‘

o

Injuries Sustained By Employee

Injury Region Injury Location

Minor 3 1

Point of Contact
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BACK

Citizen Witnesses
Jane Doe

Date of Birth: Unknown Race: White Ethnicity: Unknown Gender: Female
Role: Witness

Addresses [None Entered]

Phone Numbers [None Entered]

Employee Witnesses
Police Sergeant Jumaane Jones - 08174

Assignment at time of incident: Police Sergeant Operations/Patrol/
Video Footage: BWC
Role: Cover Officer

Tasks

No tasks to show

Running Sheet Entries

No running sheet entries to show

Attachments

No Attachments
Assignment History

No assignment history

Chain of Command History

Author Signature Line

Police Sergeant Rashawn Cummings
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707.1 PURPOSE AND SCOPE
The purpose of this policy is to establish guidelines and procedures related to the proper use and
deployment of a Long Range Acoustical Device (LRAD).

707.2 POLICY

It is the policy of the Berkeley Police Department that a Long Range Acoustical Device (LRAD)
be used with live or recorded voice messages to communicate with the community during natural
disasters, crowd management and control situations, or when other forms of communication
are ineffective or inoperable to unequivocally communicate messages from Police, Fire or other
City Departments and safely resolve uncertain situations where communicating with the public is
paramount. LRAD 100X and 450XL are not designed to be used as a weapon. Members of the
Berkeley Police Department shall not use either LRAD system as a weapon.

707.3 DEFINITIONS
The Berkeley Police Department has two LRAD systems:

(@) The LRAD 100X system, which is a portable device and can be carried by one person,
and

(b) The LRAD 450XL system, which is a portable device and can be mounted to a vehicle.

LRAD systems have the capability to provide highly effective long range communication. The
systems broadcast clear messages or voice commands. The systems can help to de-escalate
situations and safely modify dangerous and criminal behavior through clear, unambiguous
direction and communication.

LRAD systems are able to broadcast instructions and messages with greater clarity and distance
than traditional loudspeakers or public address systems. The systems can effectively broadcast
messages through wind, crowd, engine and background noise. LRAD broadcasts can be clearly
heard by people inside vehicles and buildings. The LRAD's clear communication leads to a safer
environment during critical incidents and enhances the safety of the community, criminal subjects,
and public safety personnel.

707.4 USE OF THE LRAD
Law enforcement agencies may use the LRAD to:

Communicate lifesaving information to residents during disasters

Communicate to large crowds during parades, festivals, concerts and sporting events
Establish safety zones and humanely enforce perimeters

Control traffic congestion

o b~ wnh =

Conduct Special Response Team operations
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Broadcast a dispersal order

Communicate during hostage and barricaded subject situations
Serve high risk search warrants

Communicate to protesters

Communicate to persons threatening suicide who are in an inaccessible location

o =2 © 0o N o
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Conduct search and rescue operations

707.5 APPROVAL

An LRAD may only be deployed with the approval of the Watch Commander or Incident
Commander. However, if a rapidly evolving situation places the public or law enforcement in
danger or where serious property damage is probable, trained personnel are permitted to deploy
the LRAD prior to approval. The scene supervisor shall ensure that the Watch Commander or
Incident Commander is notified as soon as practical.

707.6 MAINTENANCE
The Logistics Element of the Special Response Team will store and maintain the LRAD systems.

707.7 TRAINING

LRAD systems may only be deployed by personnel who have been properly trained in its use and
procedures. The Personnel and Training Bureau shall ensure a list of officers trained to deploy
the LRAD is maintained.
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