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ORDINANCE NO. 7,686-N.S.

AMENDING BERKELEY MUNICIPAL CODE TITLE 12 TO ESTABLISH GENERAL
REGULATIONS AND SPECIFIC OPERATING STANDARDS FOR CANNABIS
BUSINESSES; AMENDING CHAPTERS 12.21 AND 12.22

BE IT ORDAINED by the Council of the City of Berkeley as follows:

Section 1. That Berkeley Municipal Code Section 12.21.020 is amended to read as
follows:

12.21.020 Definitions

A. "Active Ingredients" means, in the case of dried cannabis flowers, extractions or
infusions, delta-9- tetrahydrocannabinolic  acid, delta-9-tetrahydrocannabinol,
cannabidiolic acid, cannabidiol, and any cannabinoid or propyl cannabinoid derivative
when present in amounts greater that .5% by dry weight, and any mono- or
sesquiterpenoid present in an amount exceeding .3% of a product’s dry weight.

B. "Adult Use Cannabis" means Cannabis and Cannabis Products intended for
consumption by adults 21 and over, and that is not Medicinal Cannabis.

C. "Adulterant" means any poisonous or deleterious substance that may render
Cannabis or Cannabis Products impure or injurious to health, as determined by the City’s
Environmental Health or Public Health Divisions.

D. "Adulterated" means any Cannabis or Cannabis Product with Contaminants
exceeding any testing thresholds and/or containing any Adulterant.

E. "Batch" shall have the same meaning as set forth in MAUCRSA, as amended from
time to time.

F. "Cannabis" shall have the same meaning as set forth in Section 26001 of the
Business and Professions Code, as amended from time to time, and includes both adult-
use and medicinal cannabis.

G. "Cannabis Business" is a business possessing a State license as specified in
Section 26050 of the Business and Professions Code, as amended from time to time, and
includes Cannabis Businesses with an "A" designation ("ACB") and Cannabis Businesses
with an "M" designation ("MCB").

H. "Cannabis By-Products" means delta-8-THC and cannabinol when present in
amounts greater than 0.2% of a product’s dry weight.

I. "Cannabis Compound(s)" means any or all of the following chemicals, as the
context requires:

1. "THC" or ""9-THC" means "9-tetrahydrocannabinol, (")-(6aR,10aR)-6,6,9-
trimethyl-3-pentyl-6a,7,8,10a- tetrahydro-6H-benzo[c]chromen-1-ol.

2. "THCA" or ""9-THCA" means the acid form of THC.

3. "CBD" or "Cannabidiol" means 2-[(1R,6R)-6-isopropenyl-3-methylcyclohex-2-en-
1-yl]-5-pentylbenzene-1,3- diol.

4. "CBDA" or "Cannabidiolic acid" means the acid form of CBD.

5. "CBN" or "Cannabinol" means 6,6,9-trimethyl-3-pentyl-benzo[c]chromen-1-ol.
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J. "Cannabis Cultivation Facility" or "Facility" shall have the same meaning as
“cultivation site” as set forth in Section 26001 of the Businesses and Professions Code.
It includes “Major Cannabis Cultivation Facility", defined as follows:

"Major Cannabis Cultivation Facility" means a Facility that is between 10,000 sf and
22,000 sf in total canopy area.

“Minor Cannabis Cultivation Facility” means a facility that is less than 10,000 sf in total
canopy area.

K. "Cannabis Products" shall have the same meaning as set forth in Section 26001
of the Business and Professions Code, as amended from time to time, and includes both
medicinal and adult-use Concentrates and Cannabis Products.

L. Cannabis Retailer

1. "Retailer" means both Storefront Retailers and Delivery-Only Retailers.

2. "Cannabis Retailer" shall mean an ACB ("A-Retailer") or MCB ("M-Retailer") that
is authorized under Chapter 12.22, Title 23, and California law to dispense Cannabis at
a non-residential location. A Retailer may deliver to its Qualified Patients, Primary
Caregivers, or adult consumers and provide other incidental services to its Qualified
Patients, Primary Caregivers, or adult consumers to the extent permitted by California
law.

M. "Cannabis Waste" means contaminated Cannabis or Cannabis Products that
cannot be rendered safe and any Cannabis or Cannabis Products that have been
designated as a waste by a Cannabis Business, or regulatory authority. Cannabis Waste
does not include materials from the cultivation and manufacturing processes not known
to be contaminated with pesticide or heavy metal residues and which may be composted
by an approved process.

N. "Concentrate" shall have the same meaning as set forth in Section 26001 of the
Business and Professions Code, as amended from time to time.

O. "Contaminant" means any pesticide, residual solvent or microbiological organism
or product thereof, heavy metal, or any other Adulterant as determined by the
Environmental Health Division.

P. "Cosmetic Cannabis Product" means any article, or its components, intended to
be rubbed, poured, sprinkled, or sprayed on, introduced to, or otherwise applied to, the
human body, or any part of the human body, that is not an Edible Cannabis product and
includes tinctures.

Q. "Cultivate" and "Commercial Cultivation" mean any activity involving the planting,
growing, harvesting, drying, curing, grading or trimming of cannabis requiring a license
pursuant to MAUCRSA, as amended from time to time.

R. "Cultivator" means an individual or entity required to be licensed to cultivate
cannabis pursuant to MAUCRSA, as amended from time to time.

S. "Deliver" and "Delivery" shall mean any transit of Cannabis or Cannabis Product
from a Retailer to a Customer at a residence.

T. "Delivery-Only Retailer" is a Retailer that is limited to acquiring Cannabis and
delivering it to its Qualified Patients, Primary Caregivers, and adult consumers, and does
not have a location to which Qualified Patients, Primary Caregivers, and adult consumers
may come to acquire Cannabis or any other good or service.

U. “Designated Cannabis Smoking Room” means a designated area on the premises
of a Cannabis Business where customers may smoke cannabis.
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V. “Designated Cannabis Smoking Room Ventilation System” means a ventilation
system capable of removing all detectable odors, smoke and by-products of combustion.

W. "Distributor" means an individual or entity required to be licensed as a distributor
pursuant to MAUCRSA, as amended from time to time.

X. "Edible Cannabis Product" (or "Edible") means a cannabis product that is intended
to be used, in whole or in part, for human consumption, including but not limited to,
chewing gum, but excluding products set forth in Division 15 (commencing with Section
32501) of the Food and Agricultural Code. An edible cannabis product is not considered
food, as defined by Section 109935 of the health and Safety Code, or a drug, as defined
by Section 109925 of the Health and Safety Code.

Y. “Lounge” is a Storefront Retailer that has a Designated Cannabis Smoking Room
or a room for consuming edibles that meets State requirements.

Z. "Manufacturer" means an individual or entity required to be licensed as a
manufacturer pursuant to MAUCRSA, as amended from time to time.

AA. "Medicinal Cannabis" means Cannabis and Cannabis Products intended as
medicine for those with a valid physician’s recommendation in compliance with California
law.

BB. "Microbusiness" shall have the same meaning set forth in MAUCRSA, as
amended from time to time, and includes "Retail Nursery Microbusiness", defined as
follows:

1. "Retail Nursery Microbusiness" is restricted to either a Class 1 or Class 2 Nursery
that sells plants and seeds on a retail basis, either at a location to which Customers may
come to acquire cannabis plants or seeds, or by delivering plants or seeds. No other
cannabis products may be sold at this type of use. Distribution is limited to those products
directly related to this business. No cannabis consumption is permitted on site.

CC. "Nursery" means an individual or entity required to be licensed as a Type 4
Cultivator pursuant to MAUCRSA, as amended from time to time, and includes “Class 1
Nursery” and “Class 2 Nursery,” defined as follows:

1. "Class 1 Nursery" means a nursery that only produces immature plants, such as
cuttings or clones.

2. "Class 2 Nursery" means a nursery that produces mature plants with flowers for
the purpose of producing seeds, whether for distribution to a Retailer or for research
purposes. A Class 2 Nursery may also produce cuttings or clones.

DD. "Primary Caregiver" shall have the same meaning as set forth in Section 26001
of the Business and Professions Code, as amended from time to time.

EE. "Principal" means any person that has direct or non-delegated indirect authority
over the management or policies of a Cannabis Business.

FF."Protected Health Information" means documentation of a an MCB’s Qualified
Patient’'s medical history or condition other than a physician’s recommendation, an
identification card issued pursuant to Health and Safety Code Section 11362.7 et seq., or
the written designation of a Primary Caregiver by a Qualified Patient or identification card
holder. Protected Health Information shall not include information conveyed by a Qualified
Patient to a Retailer regarding such Qualified Patient’s medical condition, information
conveyed by a Qualified Patient to a Retailer regarding efforts to ameliorate or otherwise
address symptoms associated with such Qualified Patient’'s medical condition, or
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information regarding Cannabis or Medicinal Cannabis Products provided to a Qualified
Patient.

GG. "Qualified Patient" shall have the same meaning as provided in California
Health and Safety Code Section 11362.7.

HH. "Solvent" means any substance in which another substance is dissolved,
forming a solution.

Il. “Storefront Retailer” is a Retailer with a location to which Customers, Qualified
Patients or Primary Caregivers may come to acquire Cannabis or any other good or
service.

JJ. "Tincture" means an extract of Cannabis or solution of such, typically made with
food-grade alcohol or glycerin.

KK. "Temporary Cannabis Event" shall mean an activity required to be licensed as
a temporary cannabis event pursuant to MAUCRSA, as amended from time to time. Such
events may involve onsite sale and consumption of cannabis goods and must be operated
by a state-licensed event organizer.

Section 2. That Berkeley Municipal Code Section 12.22.040 is amended to read as
follows:

12.22.040Retailers

Retailers shall comply with the operating standards set forth in this Section.

A. Retailers must obtain operating permits from and allow inspections by the City of
Berkeley Environmental Health Division.

B. Retailers may be open to the public and conduct deliveries according to the hours
of their respective zoning districts, except as restricted by State law (Code of Regulations
Title 16, Division 42, Chapter 3, Section 5403).

C. A Retailer may deliver cannabis only to the extent allowed by its State license.

D. Accessibility. Retailers shall comply with all physical accessibility requirements that
would be applicable to a newly-constructed building, except that pre-existing Retailers
permitted under Ordinance No. 6826-N.S. shall not be required to comply with such
requirements as long as they remain in the same location as when this Chapter became
effective, except as may be required by other laws.

E. Signage.

1. All Retailers must either provide to each Customer or prominently display at all
points of sale a notice containing the language set forth in this Section.

a. If provided to each Customer, the notice shall be printed on paper that is no less
than 5 inches by 8 inches in size, and shall be printed in no smaller than 18-point font.

b. If prominently displayed at all points of sale, the notice shall be printed on a poster
no less than 3 feet by 3 feet in size, shall be printed in no smaller than a 28-point font,
displayed prominently behind the main dispensing counter at eye-level (i.e., with mid-
point five feet above the floor).

2. All Retailers must prominently display a notice as set forth in subsection
12.22.040.E that contains the following language:

"The use of cannabis may impair a person’s ability to drive a motor

vehicle or operate heavy machinery."

Ordinance No. 7,686-N.S. Page 4 of 9



Page 5 of 9

All Retailers that provide delivery services, including Delivery-only Retailers, must
provide this notice to each delivery Customer as set forth in subsection 12.22.040.E.

3. All Retailers must prominently display a notice as set forth in subsection
12.22.040.E that contains the following language:

“‘WARNING: Cannabis is not tested by local, state or federal

governmental agencies for health, safety, or efficacy. There may be

health risks associated with the consumption of cannabis or cannabis

products.”

All Retailers that provide delivery services, including Delivery-only Retailers, must
provide this notice to each Customer as set forth in subsection 12.22.040.E.

4. Any M-Retailer that allows Customer visits must prominently display a notice as
set forth in subsection 12.22.040.E that contains the following language:

"This M-Retailer provides medicinal cannabis only to Qualified Patients

and their Primary Caregivers, who must have a valid California Medical

Marijuana Identification Card or a verifiable, written recommendation

from a physician for medicinal cannabis."

All M-Retailers that provide delivery services, including Delivery-only M-Retailers,
must provide this notice to each delivery Customer as set forth in subsection 12.22.040.E.

5. All M-Retailers must prominently display a notice as set forth in subsection
12.22.040.E that contains the following language:

"This Medicinal Cannabis Retailer is licensed in accordance with the

laws of the City of Berkeley and the State of California. The sale or

diversion of medicinal cannabis for non-medical purposes is a violation

of State and local laws."

All M-Retailers that provide delivery services, including Delivery-only M-Retailers,
must provide this notice to each delivery Customer as set forth in subsection 12.22.040.E.

6. Any A-Retailer that allows Customer visits must prominently display a notice as
set forth in subsection 12.22.040.E that contains the following language:

"This Adult-Use Cannabis Retailer is licensed in accordance with the

laws of the City of Berkeley and the State of California. The sale or

diversion of adult- use cannabis to persons under the age of 21 is a

violation of State and local laws."

All A-Retailers that provide delivery services, including Delivery-only A-Retailers, must
provide this notice to each delivery Customer as set forth in subsection 12.22.040.E.

7. All Retailers must prominently display a notice as set forth in subsection
12.22.040.E that contains the following language:

‘GOVERNMENT WARNING: THIS PRODUCT CONTAINS CANNABIS, A
SCHEDULE 1 CONTROLLED SUBSTANCE. KEEP OUT OF REACH OF CHILDREN
AND ANIMALS. CANNABIS PRODUCTS MAY ONLY BE POSSESSED OR
CONSUMED BY PERSONS 21 YEARS OF AGE OR OLDER UNLESS THE PERSON
IS A QUALIFIED PATIENT. THE INTOXICATING EFFECTS OF CANNABIS
PRODUCTS MAY BE DELAYED UP TO TWO HOURS. CANNABIS USE WHILE
PREGNANT OR BREASTFEEDING MAY BE HARMFUL. CONSUMPTION OF
CANNABIS PRODUCTS IMPAIRS YOUR ABILITY TO DRIVE AND OPERATE
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MACHINERY. PLEASE USE EXTREME CAUTION. DRIVING WHILE UNDER THE
INFLUENCE OF CANNABIS IS ILLEGAL.”

All Retailers that provide delivery services, including Delivery-only Retailers, must
provide this notice to each Customer as set forth in subsection 12.22.040.E.

This notice shall be reviewed and updated annually by the Berkeley Public Health
Department, who shall review the warning requirements and update them as needed to
reflect current science on cannabis risks and science on the most effective means to
communicate warnings.

F. Consumption of Cannabis

1. The consumption of Cannabis or Cannabis Products in public places is prohibited.

2. Notwithstanding subsection 12.22.040.F.1, the consumption of Cannabis and
Cannabis Products is permitted at a Lounge. The consumption permitted at a Lounge
will be based on whether the Lounge is equipped with a Designated Cannabis Smoking
Room outfitted with a Designated Cannabis Smoking Room Ventilation System.

G. Delivery Requirements

1. Medicinal and Adult Use cannabis may be delivered by a Retailer, as long as the
deliveries comply with the appropriate State license.

2. All Retailers that provide delivery services must comply with the following
requirements.

a. All vehicles used for delivery shall be maintained and operated in a manner and in
a condition required by law and applicable regulations.

b. The following persons may not drive delivery vehicles:

i. a person who does not possess a valid driver’s license;

ii. a person who has been at fault within the immediately preceding two years in any
motor vehicle accident causing death or personal injury;

iii. a person who has been at fault in three or more motor vehicle accidents within the
previous 12 months;

iv. a person who has been under suspension, revocation or probation within the last
five years by the Department of Motor Vehicles for a cause involving the safe operation
of a motor vehicle;

v. a person who has been convicted of any of the following misdemeanor offenses
within the past five years: driving under the influence or reckless driving involving alcohol
or reckless driving involving bodily injury;

vi. a person who has been convicted of any of the following offenses: a second or
subsequent conviction for driving under the influence, or any felony conviction for driving
under the influence (with or without injury), or vehicular manslaughter, or habitual traffic
offender.

c. The following persons may not be involved in making deliveries:

i. any person who is required to register as a sex offender under Section 290 of the
California Penal Code;

ii. any person who has within the past ten years been convicted of any felony offense
involving moral turpitude.
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d. Persons involved in making deliveries must have in their possession a copy of the
document memorializing the City’s approval of the delivery service.

e. Persons involved in making deliveries may not be armed.

f. Delivery vehicles may not advertise any activity related to Cannabis, carry symbols
or emblems related to Cannabis, or advertise the name of the Retailer.

g. Delivery of Cannabis shall be directly to the residence of the Customer unless said
residence is in a park, school or hospital. Deliveries to parks, schools, hospitals, and all
non-residential locations are prohibited.

h. Deliveries may occur only between the hours of 8:00 a.m. and 10:00 p.m.

i. Delivery vehicles shall not carry or transport at any one time an amount of
Cannabis, Cannabis Products, cash and/or cash equivalents worth, in total, more than
three thousand dollars ($3,000).

j- All orders to be delivered shall be packaged by the name or identification number
of the Customer for whom the delivery is intended.

k. The person responsible for making deliveries shall have a copy of the record of all
delivery requests while making deliveries.

[. All Retailers that provide delivery service shall maintain at all times Commercial
General Liability insurance providing coverage at least as broad as ISO CGL Form 00 01
on an occurrence basis for bodily injury, including death, of one or more persons, property
damage and personal injury with limits of not less than One Million Dollars ($1,000,000)
per occurrence and Comprehensive Automobile Liability (owned, non-owned, hired)
providing coverage at least as broad as ISO Form CA 00 01 on an occurrence basis for
bodily injury, including death, of one or more persons, property damage and personal
injury, with limits of not less than One Million Dollars ($1,000,000). The Commercial
General Liability policy shall provide contractual liability, shall include a severability of
interest or equivalent wording, shall specify that insurance coverage afforded to the City
shall be primary, and shall name the City, its officials and employees as additional
insured. Failure to maintain insurance as required herein at all times shall be grounds for
immediate suspension of the privilege of providing delivery service.

H. M-Retailers

1. M-Retailers must not admit any person without first verifying his or her status as a
Qualified Patient or Primary Caregiver.

2. No physician recommendations for Medicinal Cannabis may be provided on site.

3. M-Retailers may not provide more Medicinal Cannabis to a Qualified Patient or
Primary Caregiver than is necessary for the personal medicinal use of the Qualified
Patient for whom the Medicinal Cannabis is intended, and may not dispense more
Medicinal Cannabis to a Qualified Patient or Primary Caregiver per day than permitted by
State law.

4. M-Retailers must take all practicable steps necessary to prevent and deter
diversion of Medicinal Cannabis to any person who is not a Qualified Patient or Primary
Caregiver. M-Retailers must limit access to Medicinal Cannabis to authorized personnel
only. M-Retailers must maintain an inventory management system that accounts for all
Medicinal Cannabis separately from Adult Use Cannabis if both types are sold or
distributed at the Retailer.

5. M-Retailers must not admit any Qualified Patient under 18 years of age pursuant
to MAUCRSA.
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6. Medicinal Cannabis for low income persons

a. Atleast 2% (by weight) of the annual amount of Medicinal Cannabis in dried plant
form provided by a M-Retailer to Qualified Patients and Primary Caregivers shall be
provided at no cost to very low-income Qualified Patients who are Berkeley residents or
their Primary Caregivers. This amount shall be calculated every six months, based on the
amount dispensed during the immediately preceding six months. Medicinal Cannabis
provided under this Section shall be the same quality on average as Medicinal Cannabis
that is dispensed to other persons.

b. For purposes of this Section, income shall be verified using federal income tax
returns or another reliable method approved by the City Manager.

c. For purposes of this Section, "very low income" shall mean the household income
levels established by the U.S. Department of Housing and Urban Development.

d. M-Retailers shall keep an accurate roster of very low-income Qualified Patients
who are Berkeley residents, which shall include a copy of either a California Medical
Cannabis Identification Card or a physician’s recommendation, and, if using a Primary
Caregiver, a written authorization from the Qualified Patient to be represented by such
Primary Caregiver. Such records shall be maintained in a manner that protects the
confidentiality of the Qualified Patient and Primary Caregiver.

e. M-Retailers shall track distributions to very low-income Qualified Patients (or their
Primary Caregivers) in an inventory management system compatible with the state Track-
and-Trace program. M-Retailers shall generate a report every six (6) months showing the
total percentage of Medicinal Cannabis sales distributed to Berkeley residents. If an M-
Retailer voluntarily expands the program to residents outside of Berkeley, that percentage
shall be calculated separately.

|. A-Retailers must not admit any person under 21 years of age. If an A-Retailer also
holds an M-Retailer license, access to the M-Retailer portion of the establishment is
subject to the requirements of subsection 12.22.040.H.

Section 3. That Berkeley Municipal Code Section 12.22.090 is amended to read as
follows:

12.22.090Microbusinesses

A. Microbusinesses must obtain separate City-issued operating permits for each
activity conducted on the premises.

B. Microbusinesses are subject to the operating standards set forth in this Chapter
for each activity conducted on the premises.

C. If the operating standards for the activities are different, the more restrictive
standard shall apply, except as follows:

1. Signage for Retail Nursery Microbusinesses and Retail Storefront
Microbusinesses shall be subject to the regulations for storefront Retailers.

D. If the operating permit for one of the activities is revoked, the entire Microbusiness
must cease operation until all operating permits at the premises are reinstated.

Section 4: Copies of this Ordinance shall be posted for two days prior to adoption in the

display case located near the walkway in front of the Maudelle Shirek Building, 2134
Martin Luther King Jr. Way. Within 15 days of adoption, copies of this Ordinance shall be
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filed at each branch of the Berkeley Public Library and the title shall be published in a
newspaper of general circulation.

At a regular meeting of the Council of the City of Berkeley held on February 11,
2020, this Ordinance was passed to print and ordered published by posting by the
following vote:

Ayes: Bartlett, Droste, Hahn, Harrison, Kesarwani, Robinson, Wengraf, and
Arreguin.

Noes: None.

Abstain: Davila.

Absent: None.
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